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Background

This is the Statement of Melinda M. Harper, CPA.! I am the founding member of Harper Hofer
& Associates (“Harper Hofer”), located in Denver, Colorado. Harper Hofer is a CPA firm, with
approximately 30 employees. A significant amount of Harper Hofer’s services, and my own
prior to my semi-retirement, involve applying forensic and investigative procedures to business
and accounting transactions, and related expert witness consulting. Harper Hofer has a reputation
for dependable, reliable, and thorough analysis. I have been performing forensic investigations
since the early 1980s and regularly served as an expert witness between 1984 and 2022.

Procedures

In June 2015, Bernard Black engaged Harper Hofer to provide investigative and expert witness
services in connection with litigation in the Denver Probate Court (“DPC”) concerning Mr.
Black’s activities as conservator for his sister Joanne. We advised Mr. Black that we needed to
perform a complete forensic investigation of his actions as conservator, executor of his mother’s
(Renata Black’s) New York estate, and trustee of three Black family trusts, all of which affected
the accounting for the conservatorship. This investigation included independent reconstruction of
the accounting for these entities, using the accounting principles that we believed to be correct
and appropriate. We also compared the Harper Hofer independent accounting to the accounting
analysis prepared by Pamela Kerr, CPA, an accountant hired by Joanne’s guardian-ad-litem, to
understand her results and identify differences and limitations in her approach.

I submitted two expert reports that detailed material deficiencies in Ms. Kerr’s results and
supported our own conclusions. I was prepared to provide expert testimony describing these
differences and their effect on an appropriate accounting at a 2015 hearing related to the
accounting. I attended three of the four testimony days.

Observations
Indicia of Bias that I Observed in Judge Leith’s Courtroom

I have testified dozens of times in state and federal court. This is the only time that I have
witnessed a judge adopt the analysis of one side’s expert (as “her accountant™) before hearing
from the opposing expert. Judge Leith’s actions were witnessed by my associate, Gretchen
Moore, who also attended the hearings.

After Ms. Kerr’s testimony was ended, Judge Leith refused the request by Mr. Black’s counsel to
call me to testify about our investigation of the accounting and of Ms. Kerr’s work product.
Judge Leith stated, in open court, that “I have my own accountant, so I don’t need to hear from
another one.” I was astonished by this statement, which adopted an approach to expert testimony
that I had not heard before or since, in decades of attending judicial proceedings and providing
expert testimony. Counsel then decided not to call me to testify. While Ms. Moore and I both
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heard Judge Leith’s statement, it was not included in the transcript, nor was it said in a sidebar,
as we would not have heard that type of communication.

Compounding the bias caused by Judge Leith’s adoption of one side’s expert without hearing the
opposing side, I observed Judge Leith’s lack of patience with hearing the actual facts of the
accounting, even those contained in “her (own) accountant’s” reporting. During Ms. Kerr’s
testimony, Judge Leith repeatedly interrupted Ms. Kerr and cut off her testimony.

Unsupported Statements in DPC 2015 Decision

Judge Leith’s decision, published after the hearing, included multiple statements related to the
accounting that, to me, evidenced both bias and lack of attention to the actual facts. These
statements have no support in the record, not even in the one-sided accounting presented by Ms.
Kerr. In Judge Leith’s opinion, she concluded that Mr. Black “stole” the assets held in a Roth
IRA account belonging to his mother; that he had “transferred funds into an excessive number of
different accounts, which can only be likened to a shell game”; that he created 15 “completely
unnecessary” accounts; that he “failed to account for tax consequences” when creating a new
Joanne Black 2013 Trust (“new trust™) for his sister’s benefit to hold workers compensation
payments that he obtained for her; that he “manipulated funds and transactions” between the
conservatorship estate, the new trust and his mother’s estate to Joanne’s detriment; and that there
was a material shortfall of funds in his mother’s estate that would prevent the division of assets
called for under her will.

We found no evidence to support any of these assertions. We found instead that:

e Mr. Black did not create any unnecessary accounts. Each account he created, 7 in
total, had a clear purpose. Almost all of the other new accounts were established
by the brokerage firm as part of its internal processes for transferring funds.

e Mr. Black did not “manipulate funds and transactions” between accounts. Indeed,
there were no cash transactions at all among the conservatorship estate, the new
trust, or the Renata Black Estate.

e Establishing the new trust did not result in any adverse tax consequences to
Joanne.

e There was no material shortfall of funds in the Renata Black Estate, and
immaterial errors would easily have been corrected.

e Mr. Black disclosed the Roth IRA account in all his filings as Executor with the
New York Surrogate’s Court and accounted for it appropriately. No funds were
stolen.

Statements in Judge Leith’s Published Opinions

I identified Judge Leith’s use of factually unsupported statements, her use of accusatory and
conclusory language in those statements, as well as her unwillingness to hear my testimony or to
question the reliability of Ms. Kerr’s work product when third party records relied on by Harper
Hofer contradicted Ms. Kerr’s conclusions, as indicia of bias against Mr. Black, and as a lack of
concern with the facts that I do not expect from a judge.

Sincerely yours,
Melinda M Harper, CPA
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