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I. Introduction: The Denver Probate Court and Unneeded Guardianships

This is a complaint filed pursuant to Rule 12 of the Colorado Rules of Judicial Discipline
alleging judicial misconduct by Judge Elizabeth Leith. We have consulted with John S. Gleason,
Esq., as to the allegations below of specific violations of the Colorado Rules. However, we remain
solely responsible for the specific statements below concerning Judge Leith’s actions.

Judge Elizabeth Leith of the Denver Probate Court (“DPC”) (for brevity DPC is used in
this complaint to refer to Judge Leith) is part of a national trend in which court-appointed
guardians, conservators, and their counsel extract millions of dollars in fees and expenses from
families. She is a leading example of the lengths to which courts and their appointees will go to
extract money from persons supposedly in need of protection and their families.

In this dangerous trend, unnecessary guardianships and conservatorships are created, and
professional guardians and conservators are appointed (sometimes both in the same case).
Supposedly, the guardianship/conservatorship benefits the protected person (“ward”). In practice,
it benefits the guardian/conservator and lawyers. Often, the guardianship/conservatorship is not
needed at all, or if one is needed, a family member is able and willing to serve as
guardian/conservator. The court approves the guardianship/conservatorship; appoints a non-
family guardian/conservator, approves their fees; and rejects family efforts to object to fees or to
terminate the conservatorship. The ward’s real property is sold, often quickly and at below-market
prices, to pay the guardian/conservator and his/her lawyers. Unneeded services are provided to
the ward, often at exorbitant cost, further draining the estate. The process ends only when the ward
dies or the ward’s assets are exhausted.

Most families lack the knowledge and financial resources to fight back. For those who try
to fight back, the more they fight, the more fees the professionals collect to oppose them. The
families end up paying both sides’ legal fees. The families’ efforts to rein in spending, improve
care for family members, terminate the guardianship/conservatorship, or replace the professional
guardian/conservator fall on deaf ears. The probate court rejects all efforts by families to extricate
themselves from the guardianship system.

Judge Leith’s conduct, in supporting questionable conservatorships and guardianships were
at the heart of a pending lawsuit by the U.S. Department of Justice against the State of Colorado
for misuse of Medicaid funds.! The conduct of the Colorado probate courts has led to creation of
a Colorado-based nonprofit advocacy group, Families against Court Embezzlement Unethical
Standards (F.A.C.E.U.S.). F.A.C.E.U.S. was founded by Colorado residents Luanne Fleming and
Robin Austin, following their families’ experiences with the Colorado probate courts. See also the
book-length discussion of issues with guardianship courts in Diane Dimond, We re Here to Help:
When Guardianship Goes Wrong (2023). The probate courts have been subject to repeated,
scathing state audits of the Colorado Probate System, yet nothing has been done.? Former

L' U.S. v. Colorado, Case 1:23-¢v-02538 (D. Colo.). This case was recently settled. The 32-page, single
spaced settlement agreement imposes detailed obligations on the State of Colorado. Settlement Agreement (Jan. 2025)
(nearly final version at https://www.justice.gov/crt/media/1375786/dl).

2 State Audit Reports by the Colorado Office of State Auditor, Judicial Branch (2006, 2011, 2017), at
https://leg.colorado.gov/sites/default/files/documents/audits/1774_probatecases_perf contr_sept 2006.pdf;
https://leg.colorado.gov/sites/default/files/documents/audits/2132 judbranchguardconservsept2011.pdf; and
https://leg.colorado.gov/sites/default/files/documents/audits/1678p_public_administrators_0.pdf.
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Colorado Supreme Court Chief Justice Michael Bender promised publicly to reform the broken
guardianship system, but no action was taken.® Many news stories recount scandals; nothing
changes.* Legislation has been proposed, but beaten back by the professionals who profit from
the current system.’

Below, we provide information on how guardianship abuse thrives in Judge Leith’s court.
Judge Leith’s misconduct has dramatically harmed my family and me. We provide below extensive
details about Judge Leith’s misconduct in one protracted case, involving the Black family and the
harm that she has caused.

II. Black Family Case: Overview and Chronology

A. Joanne Black Conservatorship: Early History

Petitioner Bernard Black (“Bernard’) has one sister, Joanne Black (“Joanne’), who is
mentally disabled. Joanne is a lifelong schizophrenic. She can function reasonably well when on
medication, but has a history of going off her medication, becoming increasingly paranoid and
dysfunctional, eventually being hospitalized, where she is put on medication and gradually
recovers. She is then released, and after a while, the cycle repeats.

Bernard has contributed to Joanne’s support throughout her life. After law school, he
moved in 1983 to Hastings-on-Hudson, New York. He bought an apartment for Joanne in
Hastings, about a mile from his house. Bernard paid the mortgage, maintenance, and utilities, and
ensured that the apartment was cleaned when Joanne would allow this. In 2003, the Hastings co-
op board evicted Joanne. Bernard and his mother, Renata Black (“Renata”) moved her to an
apartment in Tarrytown, New York, that they jointly owned. Bernard again paid the mortgage,
maintenance, and utilities, arranged for cleaning, and gifted his part ownership to his mother.

In May 2012, Renata died suddenly. At this time, Joanne had gone off her medication, and
had run away from her New York home, ending up in Denver, Colorado, where she was effectively
homeless, living in cheap motels, relying on her Social Security Disability Insurance (“SSDI”)
benefits and additional funds sent to her weekly by her mother.

Renata’s long-standing estate plan, under a 1997 will, was to leave two-thirds of her assets
in trust for Joanne, in a Supplemental Needs Trust for the Benefit of Joanne Black (“SNT”), and

3 David Olinger, Colorado Probate Courts Fail to Protect Those at Risk, Audit Finds, The Denver Post (Sept.
26, 2011). As this news story reports, Chief Justice Bender told the Colorado legislature that he is "severely,
substantially concerned" about the reported problems — and would make sure they are addressed. "We understand the
problem," he said, "and we're going to make it a priority."

4 See, e.g., Alan Prendergast, Colorado's Probate Courts Riddled with Neglect, Lack of Accountability,
Report Finds, Westword (September 27, 2011); Alan Prendergast, Why Won’t the Colorado Courts Let This Latvian
Girl Go Home, Westword (Jan. 19, 2016); Alan Prendergast, Latvian Girl Custody Case: Appeal Claims Pro-American
Bias, Westword (March 4, 2016); Alan Prendergast, Homeless Millionaire Alan Fantin Wants His Day in Probate Court,
Westword (Sept. 5, 2017); David Olinger, Lawyers, others take sides of efficacy of Denver probate court, Denver Post
(Oct. 25, 2010); David Olinger, Ex-probate Court Employee Settles for $10,000, Denver Post (Oct. 25,2011); Jennifer
Kovaleski, Colorado guardianships can bleed estates with little to no oversight, Denver7 News (May 17, 2021);
Jennifer Kovaleski and Joe Vacarelli, Former Denver court clerk blew whistle 10 years ago about conservatorship
system Denver7 News (Oct. §, 2021).

5 Jennifer Kovaleski, Colorado Bill on Guardianship Protections Elicits Passionate Testimony, Denver7 News
(Mar. 25, 2022).



one-third to a second family trust to benefit Bernard and his children, the Irrevocable Trust for the
Benefit of the Issue of Renata Black (“Issue Trust”).® The Issue Trust was the SNT’s remainder
beneficiary, and would receive the remaining SNT assets after Joanne died. Bernard was estate
executor and a co-trustee of both trusts; the other trustee was his California cousin, Anthony Dain
“(“Dain”).

Most of Renata’s assets were held in accounts at Vanguard Group. After she died, Vanguard
reported to Bernard that, weeks before Renata died, Vanguard had received internet “payable-on-
death (“POD”) instructions from Renata (with no written confirmation) that 95% of her assets
should go directly to Joanne, not in trust. This would have been a disaster, especially when Joanne
was flagrantly delusional, including threatening to kill Bernard, his family, and other family
members.’

Bernard consulted with his family and co-trustee Dain. They developed a conservatorship
plan, under which Bernard would go to Colorado, and seek temporary, “special conservator”
powers, with three purposes: (i) disclaim the POD instructions, so that the Vanguard assets would
flow to Renata’s estate and be distributed to the trusts under her will; (i) obtain workers’
compensation benefits for Joanne (based on her father’s death at work), which she was preventing
him from obtaining; and (iii) prevent her from cancelling her own SSDI.®

Bernard hired experienced Colorado family law counsel, Carl Glatstein, managing partner
of the Denver firm of Glatstein and O’Brien. Bernard applied to become Joanne’s conservator,
submitted the will and trusts to the DPC, and sought authority:

To disclaim Respondent’s interest as beneficiary under all payable on death or
transferable on death accounts owned by Respondent’s mother, Renata Black,
(DOD 5/1/2012) allowing Respondent’s share to pass under Article Fourth of the
Last Will and Testament of Renata Black, dated 12/19/1997, under which two thirds
of the estate of Renata Black will be contributed to [the SNT].”

These powers expressly referred to Article Fourth of Renata’s will, which stated:

I give, bequeath and devise all the rest, residue and remainder of my estate as
follows:

(A) Two-thirds (2/3) to the Trustees of the [SNT];
(B) The balance to the Trustees of the [Issue Trust].

The DPC appointed counsel for Joanne, Lisa DiPonio, Esq. (“DiPonio”); and a guardian-
ad-litem, Gayle Young, Esq. (“GAL Young”). DiPonio and GAL Young reviewed the requested

¢ Renata Black will, SNT, and Issue Trust (all Dec. 19, 1997).
7 Letter from Cherie Wrigley to DPC to support Bernard’s conservatorship (Oct. 3, 2012).

8 Joanne opposed obtaining workers compensation benefits and was seeking to cancel her own SSDI because
she believed she was married to a billionaire lawyer, and did not want the money. These were highly valuable benefits;
then a combined $65,000 annually in tax-free income, growing with inflation; today around $90,000 annually
(estimated based on Consumer Price Index in 2012 vs. 2025).

° Bernard’s draft order for conservatorship powers (Nov. 13, 2012) (emphasis added). The specific wording
was later shortened, at Vanguard’s request, with no change in substance. Amended proposed powers reflecting
Vanguard comments (Jan. 31, 2013).



powers and approved them, in writing. The DPC approved the conservatorship.!® The POD assets
returned to Renata’s estate. As executor, Bernard distributed them to the trusts, two-thirds/one-
third, following Renata’s estate plan.'! The SNT received around $2 million (“M”); the Issue Trust
received $1M. All assets remain in the trusts today, other than SNT funds later spent by Dain on
legal fees.!? The two trusts are now worth over $8 million (asset values as of Feb. 28, 2025).

Four months after the DPC approved the conservatorship Joanne returned to New York in
April 2013 and has lived there since. Joanne has never returned to Colorado. She was hospitalized
in June 2013, gradually recovered, and has lived in a halfway home in Brooklyn, New York since
October 2014. In 2016, a New York court found that Joanne did not need a conservator.'?
This decision should have, but did not cause the DPC to wind down the Colorado
conservatorship.'4

B. Developments Since 2014: Overview

In September 2014, Dain and his sister, Cherie Wrigley (“Wrigley”), began a campaign to
capture control over the trust assets. They sought in New York (unsuccessfully),'’ and in the DPC,
to reverse the disclaimer and defund the family trusts.!'® Joanne’s DPC appointed counsel DiPonio
and GAL Young, supported defunding. Wrigley sought to become Joanne’s guardian, so she could
control the trust assets.

The core claim before the DPC was that Bernard had fooled Dain, Wrigley, DiPonio, Young
and the DPC into believing that the SNT would receive all of the disclaimed assets, rather than
two-thirds. This claim persuaded the DPC, notwithstanding Renata’s will and Bernard’s request
for disclaimer authority (both quoted above).!” Judge Leith did not, however, reverse the
disclaimer, likely because a specific Colorado statute, C.R.S. § 15-11-1205(5), makes disclaimers

10 DPC Orders in In the Interests of Joanne Black, Protected Person, 12PR1772 (“Joanne Black
Conservatorship Case”) (Dec. 11,2012; March 5, 2013). References below to DPC orders and to motions are to orders
in this case, unless otherwise specified.

1" Bernard’s estate accounting, submitted to the Surrogate’s Court for Westchester County, New York,

confirms that the SNT received two-thirds of all estate assets. Bernard Black’s revised accounting as Executor for
Renata Black (Nov. 29, 2016).

12 See Part 11L.T infia.

13 Decision (May 19, 2016, revised June 7, 2016), In re Application of Bernard Black, Petitioner, and Cherie
Wrigley, Cross-Petitioner, for the Appointment of a Guardian of the Person and Property of Joanne Black, Index No.
80253/04, N.Y. Supreme Court (Richmond County) (“NY Guardianship Case”).
4 See Part I11.B infra.

15

Status conference transcript (Feb. 19, 2015), in NY Guardianship Case.
16 DiPonio Motion to Void Disclaimers (Feb. 9, 2015).

17" Bernard does not seck here to relitigate this decision, but notes that he provided all disclosure

recommended by his counsel. He agrees that additional disclosure was possible and, in hindsight, but believes that
the disclaimer’s effects were reasonably disclosed through his providing Renata’s will to the DPC and stating, in
seeking conservator powers, that the disclaimed assets would “pass under Article Fourth of [Renata’s will] under
which two thirds of the estate of Renata Black will be contributed to [the SNT].” See Part I1.A supra.
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irrevocable.!® In September 2015, she instead awarded surcharge damages (a remedy she
announced sua sponte), and then trebled them under the Colorado civil theft statute. '

Bernard offered, in 2015 before Judge Leith ruled, and many times since, to settle for 100
cents on the dollar, by transferring to the SNT all of the assets that the Issue Trust received from
the disclaimer.?’ This offer has been rejected every time it was made, by Dain, DiPonio, Young,
Joanne’s successor conservator, Jeanette Goodwin (“Goodwin”), and the DPC. Legal and
conservatorship fees on both sides have been a large multiple of the $1M at issue.

Since the 2015 ruling, Dain and his allies have continued to spend SNT assets on litigation
against the Black family and to seek to reverse the disclaimer and defund the trusts. In that long
battle, Judge Leith made herself judge, prosecutor, and jury, and decided that our family is guilty
of all manner of sins, without regard to notice, evidence, jurisdiction, law, or legal reasoning. She
has ruled sua sponte, always against the Black family, dozens of times. (In violation of CJC Rule
2.2 (Impartiality and Fairness) and Rule 2.3 (Bias, Prejudice, and Harassment).) Rule 2.2,
Comment [3] was added to emphasize that the rule is not aimed at good-faith errors of fact or law,
but rather, at judges who deliberately or repeatedly disregard court orders or other clear
requirements of law. Judges may violate Rule 2.3(A) by engaging in conduct that indicates that
they strongly favor one side of a dispute over the other. See, e.g., In re Cresap, 940 So. 2d 624 (La.
2006) (judge’s numerous actions indicated a bias in favor of plaintiff over defendant including
allowing plaintiffs’ counsel to engage in untimely argument and speaking objections without limit,
but frequently interrupting, shortening, or curtailing argument or objection of defense counsel).

Judge Leith’s misconduct subjects her to the authority of the Commission and to
discipline under the Rules of Judicial Discipline, Rule 5(a)(2) (willful or persistent failure to
perform judicial duties including incompetent performance of judicial duties); Rule 5(a)(3)
(intemperance, including extreme or immoderate personal conduct ...); and Rule 5(a)(4)
(any conduct that violates the Code).

As further detailed in this request for investigation Judge Leith repeatedly denied the Black
family due process, including notice and opportunity to be heard (in violation of CJC Rule 2.6,
Right to be Heard)). Cmnt.1 "The right to be heard is an essential component of a fair and impartial
system of justice. Substantive rights of litigants can be protected only if procedures protecting the
right to be heard are observed.” Judges must know the limits that the Constitution places on their
exercise of authority if they are to “uphold and apply the law.” One of the most serious violations
of Rule 2.2 occurs when judges deprive parties or lawyers before the court of one or more of their
constitutional rights. See, e.g., Miss. Comm’n on Jud. Performance v. Thompson, 169 So. 3d 857,
869 (Miss. 2015) (judge deprived drug court participants of due process rights when he “signed
orders of contempt without the person being properly notified”” and held contempt hearings without
giving participants adequate time to secure counsel and present evidence). A judge’s motives for
denying a party the right to be heard are not relevant in determining whether Rule 2.6 was violated.
See, e.g., In re Dwyer, 572 P.2d 898 (Kan. 1977).

8 C.R.S. § 15-11-1205(5) (“A disclaimer becomes irrevocable when it is delivered or filed”); see DPC
Transcript (Aug. 5, 2015) at 118 (“Bernard’s counsel: the probate code says that once a disclaimer is exercised it’s
irrevocable. The Court: Okay. So then basically we’re back to surcharge.”).

19 DPC decision (Sept. 28, 2015), ), aff 'd, Black v. Black, 422 P.3d 592 (Colo. App. 2018) (Black v. Black I).
20 See Part I1L.R infia.



Judge Leith has repeatedly acted without subject matter and/or personal jurisdiction and
repeatedly ignored contrary statutory, constitutional, and case law. She does not address the
contrary law in her decisions, but just ignores it (in violation of CJC Rule 2.5, competence). A
judge may violate Rule 2.5 by failing to obtain training and knowledge required for the position.
See, e.g., In re Fletcher, 15-125 (Ariz. Comm’n on Jud. Conduct 2015) (judge reprimanded, in
part, for simultaneous entry of judgment for the defendant and dismissing the case without
prejudice reflecting a lack of knowledge of the law). Judge Leith repeatedly decided issues not
before her; repeatedly ruled without any evidence whatsoever; repeatedly ruled contrary to
decisions in other courts; castigated Bernard for suggesting that she respect other court decisions
(in violation of CJC Rule 2.2 (Impartiality and Fairness) and 2.3 (Bias, Prejudice, and
Harassment)); telephoned a judge in another state about a case pending before that judge; ignored
that judge’s ruling after the other judge did not rule as Judge Leith wanted; ordered parties before
her to bring cases before courts in other states (in violation of CJC Rule 2.2); demanded updates
on the progress of those cases; when those cases did not achieve Judge Leith’s desired result,
demanded that similar proceedings be brought before her (with pre-ordained results) (in violation
of CJC Rules 2.2 Cmt. 2 (a judge must interpret and apply the law without regard to whether the
judge approves or disapproves of the law in question) and 2.3 Cmt. 1 (a judge who manifests bias
or prejudice in a proceeding impairs the fairness of the proceeding and brings the judiciary into
disrepute)). Additionally, Judge Laith’s conduct in instructing parties to bring additional
proceedings in other jurisdictions is contrary to CJC Rule 2.9(C) (A judge shall not investigate
facts in a matter independently, and shall consider only evidence presented and any facts that may
properly be judicially noticed.).

Judge Leith lashed out verbally in her rulings not only at Bernard, who is a party before
her, but also at his wife Katherine Litvak (Black) (“Katherine”), and his son, Samuel Black
(“Samuel”); neither of whom were parties to the conservatorship; found non-party Samuel liable
for damages; misused her contempt power; misused her power to award attorney fees (in violation
of CJC Rule 2.3(bias) and CJS Rule 2.8(demeanor of judge)) (in violation of CJC Rule 2.13,
approval of fees). Judge Leith maintained a conservatorship over Joanne even though Joanne has
lived in New York since 2013 and was found competent in New York in 2016; awarded fees to be
paid from the SNT after secret proceedings for which the Black family received no notice; and
sought to defund both trusts so that the trusts can be looted to pay millions in professional fees run
up by court-appointed personnel and their counsel; in violation of CJC Rule 2.13. approval of
unjust compensation of appointees. Her temper outbursts, her opinions, and false renditions of
supposed facts, have deeply harmed Bernard’s and Katherine’s professional reputations; especially
because judges in other courts assume that there must be substance behind her words. In fact,
despite Judge Leith’s rhetoric, all assets ever placed in the trusts are still there.?!

Judge Leith repeatedly engaged in conduct which would reasonably lead an observer to
question her ability to be impartial. CJC Rule 2.11(A)(1) and Cmt. 1] Under this Rule, a judge is
disqualified whenever the judge’s impartiality might reasonably be questioned, regardless of
whether any of the specific provisions of paragraphs (A)(1) through (6) apply. This requirement
protects the due process rights of litigants and helps to maintain public confidence in the integrity
of the judicial system. When determining whether or not to recuse, a judge must be guided not

21 About $700,000 in assets were improperly removed from the SNT and spent on litigation by minority
trustee Anthony Dain, with Judge Leith’s approval. See Part II1.T infra.
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only by his or her true state of impartiality, but also by the public’s perception of the judge’s
fairness. Stamper v. Commw., 324 S.E.2d 682 (Va. 1985); Billips v. Commw., 630 S.E.2d 340 (Va.
2006). Impartial,” “impartiality,” and “impartially” are defined in the Terminology section of the
Colorado Code of Judicial Conduct to mean “absence of bias or prejudice in favor of, or against,
particular parties or classes of parties, as well as maintenance of an open mind in considering issues
that may come before a judge.”

Many of Judge Leith’s actions are directly contrary to the Code of Judicial Conduct. All
contribute to maintaining an unnecessary conservatorship, which has generated millions in fees
for Joanne’s conservator, her GAL, and an army of lawyers. (In violation of CJC Rules (2.2, 2.3,

2.5,2.11, and 2.13.) All of Judge Leith’s actions are also relevant to establish her overall bias.

C. Chronology

To assist in following the complex series of actions discussed below, we set forth here a
selected chronology of the main events in this long-running saga. Appendix 1 lists all DPC orders
in the Joanne Black conservatorship case; all orders and hearing transcripts are attached.

Date Event Sources
1997 Renata will, creation of SNT and Issue Trust (to be funded primarily from|Will and trust instruments
estate)
2012 Joanne runs away from her New York home, ends up in Denver
2012.05 Renata dies
2012.10 Bernard files for conservatorship, submits proposed conservator powers to|Bernard proposed powers
DPC, including power to disclaim POD at Vanguard (2012.10.13)
2012.12;  |DPC approves conservatorship and proposed powers, including disclaimer |DPC Orders (2012.12.12;
2013.03 2013.03.05)
2012.12 Bernard, as Joanne’s conservator, carries out disclaimer at Vanguard
2013.04 Joanne leaves Colorado, goes back returns to New York and never|Esaun Pinto bills, emails
returns to Colorado
2013.06 Bernard, as executor of Renata’s estate, funds SNT and Issue Trust with
Vanguard assets (2/3rds to SNT; 1/3 to Issue Trust)
2014.09 Dain and Wrigley begin campaign to control Black family trusts
2014.10 Bernard files guardianship petition for Joanne in New York Supreme Court,|Petition  and  Cross-
Wrigley files cross petition Petition in NY
Guardianship Case
2015.02 Dain seeks defunding in New York guardianship case NY Guardianship Case
transcript (2015.02.19)
2015.02 DiPonio motion, seeks disclaimer reversal in DPC Motion (2015.02.09)
2015.06.15 |DiPonio motion seeking civil theft damages, filed day before hearing on{Motion (2015.06.15)
disclaimer motion; DPC allows civil theft claim to go forward.
2015.06.17 [During hearing, DPC sua sponte announces that it will consider surcharge| DPC transcript
damages, not only disclaimer reversal (the relief sought in the DiPonio|(2015.06.17)
motion)
2015.09 DPC awards surcharge damages; awards treble damages under civil theft{DPC Order (2015.09.28)
statute; does not reverse disclaimer
2015.12 Dain resigns as trustee of Issue Trust and Joanne Black 2013 Trust Dain email to Bernard’s
counsel (2015.12.02)
2016.02 DPC grants Dain surprise motion, filed day before hearing on other matters,| DPC Order (2016.02.25)
to use SNT funds to pay Joanne’s legal fees
2016.02 Judge Leith telephones NY Supreme Court judge hearing guardianship|DPC Order (2016.02.25)
petition over Joanne




Date Event Sources

2016.03 Guardianship hearing; Joanne objects to having guardian or|NY Guardianship
conservator; NY guardianship court finds that Joanne does not need a|Decision (2016.05.19)
guardian or conservator

2016.10  |DPC grants Dain second motion to use SNT funds to pay Joanne’s legal fees| DPC Order (2016.10.27)

2017.10  |DPC grants Dain third motion to use SNT funds to pay Joanne’s legal fees |DPC Order (2017.10.23)

2017.11 DPC sua sponte issues injunction concerning SNT the same day that it{DPC Order (2017.11.03)
receives a motion requesting a hearing

2018.01 DPC sua sponte suspends Bernard and Samuel as SNT trustees; declares that| DPC Order (2018.01.04)
non-party Katherine’s behavior, in lending funds to trusts, shocks Court’s
conscience; gives Dain advance approval to spend SNT funds on litigation
(contrary to Colorado law)

2018.01 Colorado appellate court affirms damages award against Bernard, and affirms|Black v. Black I, Colo.
DPC decision not to reverse disclaimer App. (2018.01.25)

2018.01 Colorado appellate court vacates the four DPC spending orders, remands for|Black v. Black, Colo. App.
DPC to assess its jurisdiction over SNT and over Bernard as SNT trustee (2018.01.25)

2018.03 FINRA freezes Black family trusts against litigation spending FINRA Order

(2018.03.23)

2018.04 DPC reverses disclaimer without C.R.C.P. 60(b) motion before it, effectively| DPC Order on
sua sponte (based on footnote in reply brief), when sole issues before it|Jurisdiction and
concerned jurisdiction over SNT; ignores FINRA order and orders the trust|Disclaimer (2018.04.17)
assets (frozen by the FINRA order) to be deposited with DPC

2018.04 DPC denies Bernard’s motion for recusal based on apparent bias, including| DPC Order on Recusal
its 2018.01 actions against Katherine and Samuel and Judge Leith’s|(2018.04.17)
inflammatory language concerning Bernard, Katherine, and Samuel

2018.05 Chase Bank and its securities affiliate, J.P. Morgan Securities, file|J.P. Morgan Securities v
interpleader action in Illinois to address conflict between FINRA order and|Black, Case 1:18-cv-
DPC order concerning trust assets 032447 (N.D. 11L.)

(2018.05.15)

2019.05 DPC issued contempt citation against Bernard for not turning over trust assets| DPC  contempt citation
to DPC, even thought the assets are frozen by the FINRA order and by the|{(2019.05.14; renewed
interpleader case 2019.07.23)

2019.06 Interpleader court issues order barring parties to the interpleader case from|Order in interpleader case
seeking turnover of the trust assets (2019.06.19)

2019.10 DPC refuses to quash contempt citation; issues bench warrant for Bernard’sy DPC  Order and bench
arrest for not turning over trust assets (notwithstanding FINRA and|warrant (2019.10.03)
interpleader court freezes)

2020.04 Colorado appellate court affirms DPC jurisdiction over SNT; vacates reversal|Black v. Black II, Colo.
of disclaimer; vacates suspension of Samuel as SNT trustee, instructs DPC to|App. (2020.04.09)
hold hearing on Bernard’s suspension

2020.09 DPC rejects Bernard’s complaint about conservator concealing $1M in|DPC Order (2020.09.28)
expenses; removes his access to conservator reports

2021.04 DPC orders Joanne’s counsel to bring motion under C.R.C.P. 60(b) to reverse| DPC Order (2021.05.10)
disclaimer and turn over assets to DPC, notwithstanding interpleader court
bar on seeking turnover); also orders Joanne’s counsel to bring motion to
suspend or remove trustees and bring damages claim against Samuel

2021.05 DPC sua sponte removes Bernard as interested person. Bernard appealed,|DPC Order (201.05.10)
decision reversed for lack of notice, Black v. Black, Colo. App. Case
21CA0797 (Apr. 28, 2022)

2022.11 DiPonio files motion (nof under C.R.C.P. 60(b)) to reverse disclaimer, deposit|DiPonio motion
trust assets with DPC, suspend trustees, and seek damages against Samuel.|(2022.11.04)

Samuel is not a party to the conservatorship, and no complaint against him
was filed.
2022.12 Bernard files removal petition in federal district court Removal petition, Case

1:22-cv-03098 (D. Colo.)




Date

Event

Sources

2023.02

DPC ignores federal statutory stay, while removal is pending, orders hearing
on DiPonio motion

DPC Orders (2023.02.01;
2023.02.14)

2023.03

Eastern District of New York finds that Dain breached his fiduciary duty to
SNT and Issue Trust by seeking to defund them

Black v. Dain, Case 1:16-
cv-01238 (E.D.N.Y))
(2023.03.31)

2023.04

DPC denies all civil discovery related to DiPonio motion

DPC Order (2023.04.11(

2023.04-05

DPC sua sponte acts under C.R.C.P. 60(b) to reverse disclaimer, orders trust
assets to be deposited with her (notwithstanding interpleader court bar on
turnover and freezes imposed by FINRA and interpleader court), sua sponte
removes Bernard and Samuel as trustees (DiPonio sought only for
suspension, and did not seek any action against Bernard as SNT trustee);
proceeds against Samuel despite lack of complaint; finds personal
jurisdiction over Samuel without specifying any conduct by Samuel in
Colorado; denies Samuel discovery; finds Samuel liable for breach of]
fiduciary duty without documentary evidence, based solely on Dain’s
testimony; installs Dain as sole trustee of SNT despite E.D.N.Y. finding that
he breached his fiduciary duty by seeking defunding; reappoints Dain as Issue
Trustee notwithstanding his written resignation in 2016 and E.D.N.Y finding
of breach of duty

DPC Order (2023.05.30),
DPC Transcript
(2023.04.12)

2023.05

DPC rejects Bernard’s motion to terminate conservatorship; does not discuss
2016 NY decision that Joanne does not need a conservator; does not discuss
full faith and credit clause; does not follow C.R.S. C.R.S. § 15-14-431 (which
requires a finding that Joanne still satisfies the conservatorship standard);
awards fees against Bernard for seeking termination

DPC Order on terminate
conservatorship
(2023.05.30)

2023.10

DPC holds secret hearing (no notice to Bernard or Samuel) and awards
$592,000 in legal fees, to be paid from trust assets.

DPC Order (2023.10.10)

2024.08

DPC sua sponte removes Bernard as interested person in conservatorship;
does not cite or discuss statutory definition in C.R.S. § 15-10-201(27) ( which
he clearly meets)

DPC Order (2024.08.06)

2024.10

DPC denies Samuel’s motion for discovery on the basis for damages sought
against him

DPC Order (2024.10.14)

2024.12

Samuel pays $250,000 to settle damages claim against him in a case to which
he was never a party, never received a complaint, was denied discovery, in a
state which lacks personal jurisdiction over him. His only conduct was
outside Colorado, to defend the trusts against efforts to defund them, and was
found liable with no documentary evidence of breach, based solely on

testimony of co-trustee Dain who had breached his own fiduciary duty

DPC Order approving
settlement (2024.12.19)

III. Misconduct by Judge Leith: Details

A. Telephoning Another Judge to Influence Case Outcome

Joanne was in Colorado only temporarily, for part of 2012 and early 2013. The DPC
established a conservatorship over her during that period. She returned to New York in April 2013.
Conservatorship and guardianship proceedings were launched there in October 2014, after the
DPC decided it no longer had jurisdiction over a guardianship petition.?? Judge Leith improperly
telephoned the New York judge hearing the guardianship case to express her opinions about the

22 DPC Orders (Sept. 24, 2014) (order to show cause); Oct. 27, 2014) (“The Petition for Appointment of
Guardian is DISMISSED for lack of Jurisdiction™).



pending case.?® (In violation of CJC Rule 2.2 (impartiality and fairness; and CJC Rule 2.3 (bias,
prejudice, and harassment)).

Judge Leith also attempted to influence the New York case by writing that Wrigley, who
was seeking to become Joanne’s guardian, “by virtue of her special relationship with Joanne Black
and her training, is especially suited to be appointed as guardian over the person of Joanne Black.?*
The New York court did not agree, and found that Wrigley’s misconduct in seeking guardianship
made her “unfit” to be Joanne’s guardian.?> As discussed in the next subsection, the New York
court then found that Joanne did not need a conservator or guardian at all.

B. Maintaining an Improper Conservatorship over a Nonresident

A conservatorship is a major restriction on personal liberty. It is justified only if a person
is found, after a hearing, to meet the statutory standard for a conservatorship by clear and
convincing evidence. Moreover, Joanne is a New York resident, was in Colorado only briefly in
2012 and early 2013. She returned to New York, has lived there since, and has never returned to
Colorado. Under the Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act
(UAGPPJA), a decision on whether Joanne still needs a conservatorship is for New York to make,
as her home state. See C.R.S. § 15-14.5-101 et seq.

In 2014, Judge Leith cited the UAGPPJA and ruled that she had no jurisdiction to assess
whether Joanne needed a guardian, and dismissed a guardianship petition, stating:

The Court Visitor Report indicates that [Joanne] resides in New York . . . and does not
plan on returning to Colorado . . . . The Court Visitor Report also indicates that
[Joanne’s] cousin has stated that [Joanne] is a lifelong resident of New York and that
Joanne] considers New York to be her home.

Bernard and Wrigley then filed competing guardianship petitions concerning Joanne in
New York. In 2016, after an evidentiary hearing, at which Joanne sought independence and
opposed having a guardian or conservator, a New York court rejected the petitions and held Joanne
did not need a guardian or a conservator, stating that:?’

I’'m satisfied that Ms. Black, by clear and convincing evidence, not even close, does
not lack capacity, that she is, in fact, capable of handling her affairs.

That decision and a related order from the New York court affirming Joanne’s right to
receive her SSDI benefits directly, were filed with the DPC in May 2016.2® Nonetheless, Judge
Leith intentionally ignored the New York court’s unequivocal decision on the facts and law. Judge

23 Decision (May 19, 2016, revised June 7, 2016), In re Application of Bernard Black, Petitioner, and Cherie
Wrigley, Cross-Petitioner, for the Appointment of a Guardian of the Person and Property of Joanne Black, Index No.
80253/04, N.Y. Supreme Court (Richmond County) (“NY Guardianship Decision’), at 4; DPC Order (Feb. 25, 2016)
(discussing Judge Leith’s call to the New York court.

24 DPC Order (Sept. 28, 2015), at 13 q 6.

25 NY Guardianship Decision (June 7, 2016), at 4-5.

26 DPC Orders (Sept. 24, 2014; Oct. 27, 2014) (dismissing guardianship petition for lack of jurisdiction).
27 NY Guardianship Decision (transcript March 21, 2016), at 276-277 (emphasis added).

28 NY Guardianship court order on SSDI benefits (April 12, 2016, filed with DPC May 12, 2016); NY
Guardianship Decision (May 19, 2016; filed with DPC May 27, 2016).
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Leith ignored that decision, even though made by a court with superior jurisdiction, and even
though she was required to do so under the full faith and credit clause of the U.S. Constitution.

Bernard challenged the conservatorship in 2023. Judge Leith rejected the challenge,
without holding the evidentiary hearing that Colorado law requires.?’ C.R.S. § 15-14-431 requires
that if a conservatorship is challenged:

The court shall order termination unless it is proved by clear and convincing evidence
that continuation of the conservatorship is still statutorily warranted and is still in the
best interest of the protected person.” (emphasis added).

Her opinion does not discuss any of: the UAGPPJA (which gives superior jurisdiction to
New York), her own 2014 decision finding that she lacked jurisdiction under the UAGPPJA; the
2016 N.Y. decision finding that Joanne did not need a conservator, the full faith and credit clause
(which requires her to respect the New York decision), or a controlling Colorado Supreme Court
decision stating that when a ward’s competence is restored, the probate court immediately loses
subject matter jurisdiction, save for wind-down steps. People ex rel. Smith v. Fremont County, 106
Colo. 95, 102 (1940).>° She also failed to follow C.R.S. § 15-14-431, which requires termination
unless a conservatorship, when challenged, is still justified by clear and convincing evidence,
under the statutory standard for creating one in the first place.?! (In violation of CJC Rules 2.2;
2.3; 2.5; 2.6.) Judge Leith then awarded fees against Bernard for his temerity in challenging the
conservatorship.>?

C. Lack of Due Process and Opportunity to Be Heard

Due process, before Judge Leith, does not exist. We offer several examples here, and many
more below.

1. Revisiting the Disclaimer, Over and Over

In two orders in December 2012 and March 2013, Judge Leith appointed Bernard as
conservator for his sister Joanne, and authorized him to disclaim on her behalf payable-on-death
(“POD”) instructions that their mother, Renata Black (“Renata”) had supposedly given to
Vanguard Group shortly before her death.’® Bernard carried out the disclaimer, which returned the
assets to Renata’s estate, and thus to her estate plan (two-thirds of assets to Joanne’s SNT; one-
third to the Issue Trust). As her executor, Bernard distributed the estate assets in accordance with
her will, including the Vanguard assets. The trustees of the trusts at that time were Bernard and
his California cousin, Anthony Dain “(“Dain”).

2% DPC Order re Motion to Dissolve Conservatorship (May 30, 2023).

30" Smith holds that the lower court “[had no] jurisdiction to do anything more than settle the accounts of the
conservatrix and restore to petitioner the control of his property... any orders made attempting to control the property,
burden it... were void and of no force or effect.... All acts of the court outside such jurisdiction were not only voidable
but void. Smith, 106 Colo. at 102 (emphasis added).

31 DPC Order re Motion to Dissolve Conservatorship (May 30, 2023). This aspect of the order is discussed
further in Part III.H infra.

32 DPC Order re Motion to Dissolve Conservatorship (May 30, 2023). The fees award is discussed further
in Part I11.O infra.

33 DPC Orders (Dec. 11, 2012; March 5, 2013).
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In 2015, Joanne’s court-appointed counsel, Lisa DiPonio, Esq. (“DiPonio”), acting at
Dain’s behest, petitioned the DPC to reverse the disclaimer, claiming that Bernard had not
sufficiently disclosed that two-thirds (rather than all) of the disclaimed assets would go to the SNT
and one-third would go to the Issue Trust. The claim of insufficient disclosure succeeded before
Judge Leith.?*

Before the DPC decision was reached, and many times since, Bernard proposed to settle
by transferring the Issue Trust assets to the SNT. His effort to settle for 100 cents on the dollar
was rejected then and many times since.*> These offers demonstrate his good faith; the responses
show the true motives behind the challenges to the disclaimer. Bernard is seeking to preserve
assets for his sister and his family. Dain, Joanne’s court-appointed guardian-ad-litem, Gayle
Young, Esq. (“GAL Young”), her conservator, Jeanette Goodwin (“Goodwin’), and her counsel
want the assets removed from trust, so they can control and spend them; and prefer to litigate,
which is how they earn fees. Judge Leith has supported litigation, demanded that her appointees
bring more litigation, before other courts and the DPC,¢ and rejected any effort at settlement. (In
violation of CJC Rule 2.2 (impartiality and fairness); Rule 2.3 (bias, prejudice and harassment)).

Bernard appealed the damages award; Joanne (through counsel) appealed non-reversal of
the disclaimer; the appellate court upheld both decisions.?’ Bernard was liable for damages, but
the disclaimer stayed in place and the trusts remained funded. This should have ended the matter.
C.R.C.P. 60(b) provides a narrow road for seeking reversal of a prior decision; that road was
pursued, without success. Before Judge Leith, however, no decision is reliably final.

Separately, in 2016 and 2017, Dain repeatedly sought and obtained from Judge Leith
authority to spend SNT funds on litigation against the Black family. This was multiply improper.®
Bernard challenged the authorizations on grounds of lack of jurisdiction; the appellate court
vacated the authorizations and issued a limited remand for the DPC to determine jurisdiction.*

On remand, the sole issues before the DPC were personal jurisdiction over Bernard as SNT
trustee and in rem jurisdiction over the SNT assets. However, in a footnote in an untimely reply
brief, DiPonio argued for reversing the disclaimer.®® This was absolutely improper, both
procedurally and substantively. Procedurally, this issue was not before the court; the DPC lacked
subject matter jurisdiction to hear this issue, even if brought by motion, because the 2015 decision

3% DPC Order (Sept. 28, 2015), aff ’d, Black v. Black I. See Part I1.A supra.

35 See history of Bernard’s settlement offers in Part XIX infra.

[

¢ See Part I1LF infra.
37 Black v. Black I (2018), cert denied, Case 2018SC419 (2019).
8 See Part I11.S infra.

3 Black v. Black (SNT jurisdiction appeal), 16CA0625 (Jan. 25, 2018) (ordering remand to determine
jurisdictional facts).

w

40 DiPonio Reply in Support of Findings of Jurisdiction over the Supplemental Needs Trust, as well as the
Issue Trust and the 2013 Trust, and Over the Trustees of those Trusts (April 25, 2018) (due April 23, 2018). Judge
Leith’s acceptance of the untimely reply, not preceded by a motion for more time, and rejection of Bernard’s request
for an opportunity to reply, is part of a pattern of short deadlines for the disfavored party; but no deadlines are enforced
for the favored side. See Part I11.Q infra.
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on the disclaimer remained on appeal;*!' any effort to reverse the disclaimer needed to start with a

C.R.C.P. 60(b) motion to reopen the prior DPC decisions authorizing the disclaimer and declining
to reverse it; Bernard had no notice or opportunity to respond (in violation of CJC Rule 2.6 (right
to be heard). Bernard immediately asked for leave to respond to this new proposal.*> Judge Leith
ruled two days after receiving the reply brief, denied Bernard’s request for leave to reply and
reversed the disclaimer.*® (In violation of CJC Rules 2.2 (bias, prejudice, harassment); and 2.6
(right to be heard). Beyond procedural unfairness, one risk when judges act without providing
litigants with an opportunity to respond is that they get the law wrong. The 2018 reverse-
disclaimer decision had multiple other problems, besides lack of due process, discussed below.**

Bernard appealed. The Colorado Court of Appeals vacated the DPC decision reversing
prior approval of the disclaimer, for lack of subject matter jurisdiction and remanded again. It did
not reach the due process or substantive issues with the disclaimer reversal.*’

The DPC’s 2015 decision became final on appeal in March 2021. Judge Leith now had
jurisdiction. She instructed the parties to “contact the Court within 14 days to schedule a hearing
on whether the disclaimers should be voided and any other matters implicated by the Court of
Appeals' Opinion.”*® After Joanne’s counsel identified multiple potential new issues, including
reversal of the disclaimer, Judge Leith “direct/ed] the Protected Person to file such motions as
needed to frame the issues she identifies, to include a motion pursuant to C.R.C.P. 60(b) as to the
disclaimers, since the Protected Person has identified that Mr. Black’s malpractice action against
his former counsel exposes that the disclaimers Mr. Black used were void instruments under New
York law which is new information to this Court.”*’

This is an extraordinary order. First, it is not the usual role of a court to instruct parties
before it to file specific claims. That decision is for them to make. Second, while Joanne’s counsel
asserted that the disclaimer was void under New York law, counsel offered no evidence, only a
bare assertion.*® Judge Leith’s conclusion that this assertion was true, without a motion, facts,
evidence, opportunity to respond, or a hearing, is consistent with her disregard for due process and
overall bias against Bernard and the Black family. (In violation of CJC Rules 2.2; 2.3; 2.6.)

Joanne’s counsel did nothing in response to this instruction for a year and a half. In
November 2022, she filed a motion with the court, which did not invoke C.R.C.P. 60(b) and sought
reversal of the disclaimer solely under New York law.* Presumably, Joanne’s counsel viewed a

41 Bernard had petitioned the Colorado Supreme Court for certiorari. While that petition was pending, the
appellate courts had sole jurisdiction over the 2015 decision.

4 Bernard’s Motion to Strike Reply or, Alternatively, for Leave to File Surreply (April 27, 2018).

4 DPC Order re: COA Remand and Order denying Bernard’s request for additional time to respond (Apr.
27,2018) (the first order reverses the disclaimer; the second denies leave for a surreply). A third order issued the same
day, discussed below, denies Bernard’s motion to recuse.

4 See Part 111.G infia.

4 Black v. Black, 482 P.3d 460, 480 (Colo. App. 2020) (Black v Black II).

46 DPC Order (April 17, 2021).

47 DPC Order (May 10, 2021) (emphasis added).

4 DiPonio Motion (April 30, 2021).

4 DiPonio Motion (Nov. 4, 2022) (“DiPonio 2022 Disclaimer Reversal Motion™).
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60(b) motion as hopeless — it would win before Judge Leith, but be reversed on appeal. Bernard’s
response apparently persuaded Judge Leith that she could not use New York law to support
reversal.>

Judge Leith instead invoked C.R.C.P 60(b) sua sponte and reversed the disclaimer, without
discussing any of the obstacles to relying on Rule 60(b).>! It is unclear whether a court can sua
sponte invoke Rule 60(b), years after a prior decision, at all. No prior case in federal court or any
state, supports a court sua sponte invoking Rule 60(b), or federal or state equivalents, after a
substantial lapse of time. Moreover, a court surely cannot do so without notice and an opportunity
for the side against whom reversal is sought to respond and explain why Rule 60(b) is not available
or should not be invoked. Rule 60(b) explicitly requires that a motion be made.’> What is
abundantly clear is that Judge Leith has intentionally ignored due process and impartiality (in
violation of CJC Rules 2.2; 2.3; 2.6.)

2. Ordering Litigation and Suspending and Removing Trustees, without Notice

The Black family trust assets are held at Chase Bank and its securities affiliate, JPMorgan
Securities (together, “Chase”), in Illinois. In 2016 and 2017, Chase was allowing Dain to spend
SNT assets on litigation against the Black family, but was not allowing Bernard and Samuel, as
majority SNT trustees and sole Issue Trust trustees, to spend assets from either the SNT or the
Issue Trust on litigation defense.’> Bernard and Samuel had filed arbitration actions with the
Financial Institutions Regulatory Authority (“FINRA”), seeking to block all litigation spending
from both trusts, and put the two sides on even footing.>*

In November 2017, seeking to stop Chase from allowing Dain to spend additional SNT
assets, while the FINRA arbitration actions were pending, Bernard transferred SNT assets from
the SNT checking account at Chase to an SNT checking account at a local Illinois bank, Northview
Bank. DiPonio and Dain immediately ran to Judge Leith, asserted in a filing that the SNT funds
had been stolen (they were not, merely transferred to another SNT account), and requested a
“forthwith hearing.”>> Judge Leith did not wait for a hearing, facts, evidence, or even a response
from Bernard, she simply assumed that the theft claim was true, and sua sponte issued an order

50 Bernard’s reply was due the Friday immediately after Thanksgiving. His counsel submitted an unopposed
motion for additional time. Judge Leith pocket vetoed the motion by not ruling on it. This gratuitous nastiness forced
Bernard and his counsel to spend Thanksgiving and the next day frantically completing a reply.

31" See discussion of these issues in Part I11.G infia.

2 C.R.C.P. 60(b) begins “On motion, . .. .” .” Apart from correcting clerical errors, if a court can act sua
sponte under Rule 60(b), this can be only after notice of the court’s intent to act and opportunity to respond.

33 The trustees of both trusts in 2012, after Renata died, were Bernard and Dain. Samuel was added as an
SNT trustee in May 2013. Dain resigned from the Issue Trust in December 2015, and Bernard appointed Samuel as
replacement trustee. Thus the trustees in 2016 and thereafter were: SNT: Bernard, Dain, and Samuel; Issue Trust:
Bernard and Samuel. As noted above, the SNT is a limited purpose, special needs trust, whose assets cannot be used
to pay for litigation expenses. However, the Issue Trust is an ordinary trust, and litigation expense, to defend the trust,
is a legitimate trust expense.

% Bernard Black and Samuel Black, as trustees, v JPMorgan Chase Bank, FINRA cases 16-02822 (for Issue
Trust) and -03146 (for SNT).

55 DiPonio Motion for Injunction against Bernard Black and Request for Forthwith Hearing (Nov. 3, 2017).
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the same day that the request for a hearing was filed, directing Bernard to return the funds.*® (In
violation of CJC Rules 2.2; 2.3; 2.6.) She then went further and demanded sua sponte that litigation
be brought to remove Bernard as an SNT trustee, based on his assumed wrongdoing, writing:

The Court further ORDERS that it shall be advised regarding all actions that are
pending regarding removal of Bernard Black as a trustee and if none are pending, an
explanation as to why no such actions have been initiated.

This action would presumably be brought in Illinois, where Bernard lives and the trust assets are
located; or perhaps in New York, since the trusts were created by Renata in New York and are
governed by New York law. Judge Leith had previously sua sponte “recommended he be removed
as executor for his mother, Renata Black’s estate and be removed as trustee or co-trustee for any
trust of which Joanne Black is a beneficiary.”>’ Again, Judge Leith’s personal disdain for Bernard
and his family is evident in her actions, which go far beyond the judicial role in deciding cases
brought before her. In violation of CJC Rule 2.2, 2.3 and 2.6.

It is not the court’s role to demand that parties bring litigation, let alone to do so without
first holding a hearing that might allow for receipt of evidence that would justify this extraordinary
step. Bernard complied with the DPC order to return the SNT funds from the SNT account at
Northview Bank to the SNT account at Chase. However, his effort to delay Dain’s spending of
SNT funds was otherwise successful. Chase decided to hold the funds and wait for the FINRA
decision. FINRA ruled in favor of Bernard and Samuel, and froze the SNT funds against litigation
spending.’® The funds remain today in an SNT account at Chase.

DiPonio, Dain, and Conservator Goodwin took no action against Bernard. They
presumably understood that no SNT funds had been stolen, that Bernard had acted as SNT trustee
to defend the SNT, and an action to remove him as trustee would fail.

Meanwhile, in 2016 and 2017, Katherine Black and her cousin, Olga Dal (“Dal”), loaned
funds to the Black family trusts to fund defense against the Dain and DiPonio efforts to defund the
trusts, and to spend trust assets on litigation against the Black family. The borrowing was
necessary because Chase had frozen the trusts against litigation spending by Bernard and Samuel.
In October 2017, seeking to ensure repayment when the trusts became unfrozen, Katherine and
Dal obtained Illinois judgments against the trusts for their loans.

Judge Leith was informed about those loans in late 2017.%° She assumed, without facts or
evidence, that the loans were improper. After a hearing in January 2018, called for other matters
(with the trust loans not on the hearing agenda, no opportunity for Bernard to respond, and no

56 DPC Order re Motion for Injunction against Bernard Black and Forthwith Hearing (Nov. 3, 2017).

57 DPC Order (Feb. 25, 2016), at 4. Joanne followed up with a motion, before the New York court handling
Renata’s estate, to replace Bernard with Dain as executor. Petition by Joanne Black for replacement of Executor of
Renata Black Estate, File 2012-1209/C (N.Y. Surrogates Court, Westchester County) (Aug. 10, 2016) (“Renata Black
Estate Proceeding”). This effort was abandoned before hearing. Stipulation of Discontinuance (Feb. 1, 2017).

8 FINRA Award in cases 16-02822 and 16-03146 (March 23,2018). See further discussion of Judge Leith’s
response to the FINRA decision in Part II1.G infra.

% The loans were mentioned a few days before the hearing in a filing by GAL Young. Young response to
Bernard’s Motion to Vacate January 4, 2018, Hearing (Dec. 29, 2017).

15



evidence presented concerning loan validity), she declared that the loans “are shocking to the
conscience of the court.”® She further ordered, sua sponte, that:!

Bernard Black and Samuel Black are hereby SUSPENDED as co-trustees of the SNT
and any other trusts which benefit Joanne Black, pending the removal proceedings
referenced in the State of Illinois.

There was no motion for suspension. Samuel Black was not even part of the
conservatorship proceedings. There was also no basis for Colorado jurisdiction over him.®? Dain
and Joanne’s counsel also got the message, clearly expressed by Judge Leith at the hearing, that
she expected trustee removal litigation to be brought.®® Judge Leith’s conduct violated CJC Rules
2.2; 2.3; and, 2.6. Based on Judge Leith’s Order, Conservator Goodwin proceeded to bring an
action for this and other relief in Illinois, later in January 2018.%* There was, however, no basis
for removal. Bernard and Samuel moved to dismiss the complaint and rather than respond,
Conservator Goodwin voluntarily dismissed her own complaint.®> In 2019, Judge Leith again
sua sponte stepped outside the judicial role and demanded that litigation be brought to remove
Bernard and Samuel in Illinois, in violation of CJC Rule 2.2. and 2.3.°¢ No action was brought,
whether by Dain, Conservator Goodwin, or Joanne. There was no more basis for such an action
than there was in 2018, when Goodwin brought, but soon abandoned, a similar claim. Judge Leith’s
personal bias and prejudice against the Black family is profoundly evident in her actions and
orders.

Bernard and Samuel appealed Judge Leith’s sua sponte suspension. In 2020, the Colorado
appeals court vacated suspension of Samuel for lack of notice. It held that suspension of Bernard
was within the DPC’s emergency powers under C.R.S. 15-10-503 (leave aside that there was no
emergency, and Judge Leith had not invoked this provision).®” Any emergency suspension must
be followed by an evidentiary hearing.%® The DPC had, however, held no hearing. The appellate

% DPC Order (Jan 4, 2018), at 1. See also id. at 2 (“The Court finds it is unable to adequately express how
shocking these actions taken by Joanne Black’s brother and his family are to the conscience of the Court.”). For
further discussion of this decision and Judge Leith’s diatribe against Katherine for making them, see Parts I1.I and XI
infra.

6 DPC Order (Jan 4, 2018), at 2 9 1.

2 See Part I1L.L infia.

3 See DPC Hearing Transcript (Jan 4, 2018) (trustee removal referred to at 3-4, 10, 21, 29, 31).

% Goodwin v. Black, 2018-CH-00563 (Circuit Cout for Cook County, Ill., Chancery Division).

65 Order granting motion for voluntary dismissal in Goodwin v. Black, 2018-CH-00563 (May 30, 2018).

% DPC Transcript (Oct 3. 2019), at 11 (“Trustee Dain needs to determine whether filing petitions for the
removal of Samuel Black and Bernard Black as trustees is warranted, and he needs to act on that.”)

87 Black v. Black II, 482 P.3d 460, 483 (2020).
68 C.R.S. § 15-10-503(1).
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court, although it affirmed suspension of Bernard, stressed the statutory requirement for a
hearing.® The DPC again held no hearing.”® (In violation of CJC Rules 2.2; 2.3; 2.5; 2.6.)

As for the loans which had shocked Judge Leith’s conscience, the Dal loans were upheld
by an Illinois court after evidentiary hearing in 2019. Dain and Conservator Goodwin
unsuccessfully appealed; the Dal loans were upheld.”’ Nonetheless, Dain and Conservator
Goodwin are still challenging Katherine’s parallel loans to the trusts.”> However, the evidentiary
basis for these loans is as solid as it was for Dal.

D. Sua Sponte Rulings

Part of Judge Leith’s general failure to provide due process is her willingness to hear issues
brought to her without proper notice. One example is her announcing sua sponte that she would
treat a motion seeking reversal of the disclaimer as if it had been a motion for damages.”® A second
is her reversing the disclaimer in 2018, based on a footnote, in a reply brief, on a hearing devoted
to an entirely separate issue (SNT jurisdiction).”* A third is her 2020 decision barring Bernard
from seeing conservator reports, again based on a request in a reply brief.”” A fourth is her 2023
decision awarding $592,000 in legal fees to unknown persons, in a secret proceeding, concealed
from the SNT trustees.”® These actions by Judge Leith violate CJC Rules 2.2, 2.3. and 2.6.

But much of her willingness to ignore due process involves sua sponte rulings, on issues
simply not before her. Her many sua sponte rulings, granting relief not requested by anyone, and
instructing parties before her to bring litigation in other courts, demonstrate her personal bias
against the Black family, and her general willingness to act without evidence, a hearing (after
notice), and opportunity to respond. (In violation of CJC Rules 2.2; 2.3; 2.5; 2.6.) An example,
offered above, is suspending Bernard and Samuel as SNT trustees in response to being told that
Bernard and Samuel, as SNT trustees, had caused the SNT to borrow funds for litigation defense
against her favored parties.”’

" Black v. Black II, 482 P.3d at 483 (quoting 15 C.R.S.§ 15-10-402 (if a court “suspends the powers of a
fiduciary, [it] shall set a hearing and direct that notice be given pursuant to [C.R.S.] § 15-10-505.”).

70 See discussion in Part III.C infia of the suspension motion brought by DiPonio in October 2022, as part
of the DiPonio Disclaimer Reversal Motion, which did not include seek a hearing or other action concerning Bernard
as SNT trustee.

"' Dal. v. Black, Case 2017 L. 9744 (Circuit Court for Cook County, Illinois, Law Division (June 3, 2019),
aff’d, 202 1. App. (1*) 191348-U.

2 Litvak v. Black (Goodwin as intervenor), Case 2021 L 000817 (Circuit Court for Cook County, Illinois,
Law Division) (seeking judgment against Issue Trust); Litvak v. Black (Goodwin and Dain as intervenors), Case 2021
L 012893(Circuit Court for Cook County, Illinois, Law Division) (seeking judgment against SNT).

73 See Part I1.B supra. The first mention of damages in this case is Judge Leith’s statement, toward the end
of the second hearing day, that “this is a surcharge action basically, it’s a breach of fiduciary duty.” DPC Transcript,
June 17, 2015), at 161.

4 See Part I11.C.1 supra.
5 See Part IIL.N.1 infia.
6 See Part I1L.N.2 infia.
7 See Part I11.C supra.

N

-
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We offer a second example here and additional examples in the next subsection. In April
2023, Judge Leith had before her a motion to suspend Bernard and Samuel as Issue Trust trustees,
and suspend Samuel (but not Bernard) as SNT trustee.”® There was no motion with regard to
Bernard as SNT trustee, presumably because Judge Leith had suspended him in 2018. Suspension
was not enough for Judge Leith, who sua sponte removed both Bernard and Samuel as trustees of
both trusts.” As noted above, Colorado law allows for emergency suspension of trustees.®
Nothing in Colorado law allows trustee removal without a hearing, nor was there any emergency
that could justify suspension. For Bernard as SNT trustee, there was not even a suspension motion.
(In violation of CJC Rules 2.2; 2.3; 2.6.)

For the Issue Trust, Dain had resigned as trustee in writing in 2015, the better to pursue his
efforts to defund the Issue Trust, described below.®! In March 2023, a federal court in the
Eastern District of New York (EDNY) found that Dain’s defunding efforts breached his
fiduciary duty to both trusts.®> Judge Leith, however, wants to see the trusts defunded. Her
response to the EDNY decision was to reward Dain for his defunding efforts — the precise conduct
that the EDNY has found to breach his fiduciary duty to the trusts! She not only sua sponte
removed the other Issue Trust trustees (Bernard and Samuel); she further announced that Dain was
henceforth the sole Issue Trust trustee.®®> No matter that Dain had resigned as Issue Trust
trustee, in writing, eight years earlier, or that he had not sought reinstatement, either in New
York or before Judge Leith. (In violation of CJC Rules 2.2; 2.3; 2.5 (competence).) Although Judge
Leith conduct reflects incompetence, the more troubling issue is that her rulings are driven by her
personal bias and disregard of decisions by other courts.

E. Deciding Issues Not Before the Court

Judge Leith has repeatedly decided issues not before her. Her decision to reverse the
disclaimer in 2018, effectively sua sponte, based on a footnote in a reply brief in a case of limited
scope, involving only personal jurisdiction over Bernard as SNT trustee and in rem jurisdiction
over the SNT, is one extreme example. Her decision to invoke C.R.C.P. 60(b) sua sponte, without
a 60(b) motion before her, is another.®* Her decision to sua sponte remove Bernard and Samuel
as trustees of the SNT and the Issue Trust is a third.®® Her decision to sua sponte reappoint Dain
as Issue Trust trustee, despite his prior written resignation, is a fourth.®® Her assumption that the

8 DiPonio Disclaimer Reversal Motion 9 32-45 (2022).
7 DPC Order (May 30, 2023), at 9 q 1.

80 See Part 111.C.2 supra; C.R.S. § 15-10-503 (allowing emergency suspension, but requiring a subsequent
hearing).

81 See Part I11.G infia.

82 Memorandum and Order, Black v. Dain, Case 16-cv-1238 (E.D.N.Y. March 30, 2023), at 28-35,
reconsideration denied (July 31, 2023).

8 DPC Order (May 30, 2023), at 9 § 3. See next section for additional examples of Judge Leith sua sponte
deciding issues not before her.

8 See Part I11.C.1 supra.
85 See Part I11.D supra.
8 See Part I11.D supra.
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Dal and Litvak loans to the trusts were improper, without any supporting evidence, is a fifth.’
Sixth, in 2012, Bernard sought from the DPC, and received, power to create a new trust for
Joanne’s benefit, the Joanne Black 2013 Trust.®® In 2015, with no motion or evidence before her
concerning this trust (which was never mentioned in the 2015 hearings), Judge Leith sua sponte
decided that creation of this trust was improper and she had never approved it.% Seventh and
eighth, Judge Leith has twice decided sua sponte that Bernard is not an interested person in her
sister’s welfare.”® (In violation of CJC Rules 2.2; 2.3; 2.6.)

F. Ordering Her Appointees to Bring Litigation in Other States

As discussed above, Judge Leith repeatedly, sua sponte ordered parties to bring litigation
in other states against Black family members — specifically, litigation seeking to remove Bernard
and Samuel as SNT trustees.”! That did not achieve the desired results, because the litigation she
ordered had no merit and was abandoned.”®> Judge Leith then ordered similar litigation to be
brought before her, with the outcome pre-ordained.” (In violation of CJC Rules 2.2; 2.3; 2.6.)

G. Ignoring Orders from Other Courts and Tribunals

Other state and federal courts have deferred to Judge Leith’s decisions. She, in contrast,
has repeatedly refused to respect decisions by other courts and arbitration tribunals.

1. NY Guardianship Court

Since 2016, Judge Leith has ignored a New York state court order that Joanne does not
need a conservator. Joanne Black was temporarily in Colorado in 2012-2013, when the
conservatorship was established. She never became a resident and returned to her longtime home
in New York in April 2013. In March 2016, a New York court order found after evidentiary hearing
that Joanne was not in need of either a conservator or a full guardian.®* Judge Leith is required to
respect this decision by the full faith and credit clause of the U.S. Constitution.”> She is also

87 See Part I11.C.2 supra.

8 DPC Order (March 5, 2013), 9 9(b) approving the “Joanne Black Trust II” (which is the Joanne Black
2013 Trust).

8 DPC Order (Sept. 28, 2015), at 14 9 12.

% In 2021, while ruling on an unrelated motion, Judge Leith declared sua sponte that Bernard was no longer
an interested person in his sister’s welfare. DPC Order concerning documents requested by Lee Hoffman (May 10,
2021). Bernard appealed, and the Colorado Court of Appeals reversed. Black v. Black, Colo. App. Case 21CA0797
(Apr. 28, 2022), at 9-12. In 2024, Judge Leith again decided sua sponte that Bernard was not an interested person,
and applied this decision retroactively. See Part III.M.2 infra.

1" See Part I11.C.2 supra.

92 Goodwin v. Black, Case 2018-CH-00563 (Circuit Court for Cook County, Illinois, Chancery Division (Jan.
16, 2018), voluntarily dismissed by Conservator Goodwin in lieu of responding to defendants’ motion to dismiss (May
30, 2018).

% DPC Order (May 10, 2021) (directing Joanne’s counsel to bring specified motions before the DPC,
including a motion for “suspension and/or removal of trustees™). The actual motion was only for suspension. See
details in Parts II1.C.2 and II1.D supra.

% NY Guardianship Decision at 7-8; confirming oral decision during hearing on March 21-22, 2016. See
discussion of this decision in Part III.B supra.

%5 This decision is also binding on Colorado under the UAGPPJA, C.R.S. § 15-14.5-101 et seq.
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required to wind down the conservatorship under longstanding Colorado Supreme Court
precedent.”® She has instead ignored the New York court order, maintained the conservatorship,
and will apparently do so indefinitely if allowed to do so0.?” (In violation of CJC Rules 2.2; 2.3;
2.5.) The ongoing, improper conservatorship violates Joanne’s right to autonomy and has imposed
multimillion dollar legal costs on the conservatorship and thus on Joanne and the Black family.

2. FINRA

In March 2018, a FINRA arbitration panel froze the assets in the Black family trusts until
final resolution of all Colorado litigation (which has yet to happen).®® The next month, Judge Leith
sought to override that decision by sua sponte ordering the trust assets to be deposited with the
DPC.” (In violation of CJC Rules 2.2; 2.3; 2.5.) Her decision was overturned by the Colorado
appellate court for lack of subject matter jurisdiction.'?

Judge Leith’s setting herself in direct conflict with the FINRA order led to Chase filing an
interpleader action in Illinois federal court to address the conflicting claims to the trust assets, and
depositing the trust assets with the interpleader court.'?!

3. Illinois Federal Interpleader Court

In a series of decisions over 2019-2023, Judge Leith has ignored an order by the federal
interpleader court, which maintains custody over the trust assets, barring efforts to interfere with
that custody.'®® In 2021, she ordered Joanne’s counsel to seek turnover of assets, even though the
interpleader court specifically barred Joanne from taking such an action.!®® Joanne’s counsel duly
filed a motion seeking turnover. This motion directly conflicted with the Illinois court’s order and
its custody of the trust assets.

Judge Leith’s response, when Bernard asked in a responsive pleading that she respect the
interpleader court order, was to again ignore the Illinois order and announce that “The Court finds
this attempt to weaponize [the Illinois federal] Court’s Order and pit this Court against the Illinois
Court is repugnant and shocking to the conscience of the Court.”'** Judge Leith instead chose to

% People ex rel. Smith v. Fremont County, 106 Colo. 95, 102 P. 2d 476 (1940).
%7 This decision is currently on appeal to the Colorado appellate court. Black v. Goodwin, 2023 CA 1197.

% Award (March 23, 2018), Black v. JPMorgan Chase Bank, FINRA cases 16-02822 and 16-03146 (“FINRA
award”).

% DPC Order re COA Remand (April 27, 2018), at 13.
190 Black v. Black 11, 482 P.3d at 480-81. See details in Part I11.C.1 supra.

101 J P Morgan Securities LLC v. Black, Case 1:18-cv-03447 (N.D. IlL.), filed May 15, 2018 (“Illinois
Interpleader Case”).

102 Minute orders in [llinois Interpleader Case (May 15, 2019; June 19, 2019).

103 DPC Order (May 10, 2021). Judge Leith issued this order after being advised of the Illinois court order
in DiPonio motion (April 30, 2021). The interpleader court had barred “any party from seeking to enforce any court
order requiring, or otherwise seek to effectuate, any turnover or withdrawal of the interpleader assets from the accounts
held by [Chase], without first filing a motion with this Court seeking approval for such withdrawal.” Order in //linois
Interpleader Case (June 19, 2019).

104 DPC Consolidated Order Addressing Pending Motions (May 30, 2023).
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challenge the federal court’s authority by issuing her own, directly contrary order.'% Judge Leith
also ignored the interpleader court order in 2019 in issuing a contempt citation against Bernard in
2019; and again in 2021 when she refused to quash the citation, even though her order reversing
the disclaimer, on which the citation had been based, had been vacated on appeal.'% (In violation
of CJC Rules 2.2;2.3;2.5.)

Judge Leith apparently mistakenly believes that Bernard brought the interpleader case; in
2021 she instructed DiPonio to bring a motion seeking “Return of conservatorship assets as
previously ordered by this Court, which orders pre-dated Mr. Black s initiation of [the interpleader]
proceedings.”!%” She would not be justified in ignoring the interpleader court order even if Bernard
had in fact brought the interpleader case.'® But Judge Leith’s belief was false. The interpleader
case was brought by Chase, the case title is J.P. Morgan Securities v. Black, not the other way
around. Chase also sought the interpleader court order barring the parties to that case from taking
actions elsewhere to transfer custody of the trust assets. Judge Leith’s incorrect belief is another
example of her jumping to conclusions, adverse to Bernard and his family, without facts or
evidence.

4. E.D.N.Y. Decision on Dain Breach of Fiduciary Duty

In 2023, a New York federal court found that Anthony Dain, as a trustee of the Black family
trusts, had breached his fiduciary duty to the trusts by seeking to defund them.!'*” Dain’s defunding
efforts took place principally through proceedings before Judge Leith brought by Dain and
DiPonio.!'’ The New York finding rests on over 100 years of uniform national precedent that a
trustee can never attack his own trust. Judge Leith, however, personally wants to see the trusts
defunded. Her response to the New York court determination that Dain had breached his fiduciary
duty by seeking to defund them was to ignore the New York court decision, sua sponte remove the
other trustees, and reward Mr. Dain for his misconduct by making him the sole trustee of the trusts.

105 See additional details on the 2023 disclaimer reversal order in Part I11.C.1 supra.

106 See Part IT1.N infi-a (misuse of contempt power).

197 DPC Order (May 10, 2021) (emphasis added).

108 A federal order controls over a contrary state court order under the Supremacy Clause of the U.S.

Constitution. Moreover, the DPC’s 2018 order ordering transfer of trust assets was vacated as void on appeal; which
means the order is treated as never existing. Black v. Black II, 482 P.3d. at 480.

199 Black v. Dain, 16-cv-1238 (E.D.N.Y. March 31, 2023), reconsid. denied (July 31, 2023), affirmed with
direction to dismiss without prejudice because damage claims were not ripe, Case 0:23-cv-01235 (2d Cir., March 24,
2025).

110 See, e.g., Motion by Joanne’s counsel, Lisa DiPonio, to Void the Conservator’s Disclaimers, to Deposit
the Vanguard and Fidelity Assets in Trust with the Court and Request for a Status Conference (Feb. 9, 2015). Judge
Leith rejected defunding in 2015. DPC Order (Sept. 28, 2015). She then reversed her own prior orders and ordered
defunding in DPC Order re COA Remand (April 27, 2018), vacated in Black v. Black 11, 482 P.3d at 480-81; and in
DPC Consolidated Order Addressing Pending Motions (May 30, 2023), appeal pending.
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Even apart from Judge Leith ignoring the EDNY decision, Colorado law does not allow
sua sponte removal of trustees,'!! And there is no basis for personal jurisdiction over trustee
Samuel Black.!'!? Judge Leith’s conduct violated CJC Rules 2.2; 2.3; 2.5.

5. Colorado Appellate Court

The 2020 appellate decision vacating the disclaimer permitted Judge Leith’s suspension of
Bernard as SNT trustee as an emergency action, but stated that this suspension needed to be
followed by hearing, and instructed Judge Leith to hold a hearing.!'> No hearing has been held.
Judge Leith compounded her failure to hold a hearing on the 2018 suspension by sua sponte
removing Bernard as SNT trustee in 2023, without notice or hearing, then or since.''*

H. Ignoring Clear Contrary Statutory, Constitutional, and Case Law

Judge Leith has regularly ignored clear controlling law. We offer examples here. These
are not instances where Judge Leith overlooked or misread a case. They are instead clear and
intentional violations of direct statutory and constitutional law. One time could be an honest
mistake. Many times cannot be.

1. No Basis for Reversing Disclaimer, Invoking C.R.C.P. 60(b) Sua Sponte

The due process problems with Judge Leith’s decisions in 2018 and 2023 reversing the
disclaimer are discussed above.!'!> These decisions face other severe problems. First, her decisions
do not address the direct statutory command that disclaimers are irrevocable under C.R.S. § 15-
11-1205(5).'*¢ (In violation of CIC Rule 2.5.).

Beyond this, C.R.C.P. 60(b) provides a narrow, time-limited path for a Colorado court to
reverse its own prior decision. That road was pursued in 2015, unsuccessfully.'!” Judge Leith’s
2015 decision not reversing her prior order was affirmed on appeal.!'® That decision is res
judicata. No case, under C.R.C.P. 60(b) or similar federal and state rules, supports Judge Leith
entertaining a further effort to get her to reverse her 2013 decision after the 2015 effort failed, let
alone doing so sua sponte.

A further obstacle is the 6-month time limit in C.R.C.P. 60(b)(2) for reversal based on fraud
. . ., misrepresentation, or other misconduct of an adverse party.” Subsection (2) is the relevant
subsection of Rule 60(b).

' CR.S. § 15-10-503(1) allows emergency suspension of a trustee, but requires that the court then schedule
a hearing on the suspension. See Part III.B.2 supra. No provision of Colorado law allows trustee removal without
advance notice that this remedy is being sought.

12 See Part II1.M infia.

13 Black v. Black II, 482 P.3d at 483 (quoting the hearing requirement under C.R.S. § 15-10-503(a)); id. at
499 (remanding for “further proceedings consistent with this opinion™).

114 DPC Order on reversing disclaimer (May 30, 2021); see Part IIL.LH.5 infia.

115 See Part I11.C.1 supra.

116 CR.S. § 15-11-1205(5) (“A disclaimer becomes irrevocable when it is delivered or filed”).
117 DPC Order (Sept. 28, 2015).

U8 Black v. Black, 422 P.3d 592, 612-13 (Colo. App. 2018) (“Black v. Black I’).

22



Nonetheless, in 2018, Judge Leith, sua sponte, changed her mind and ordered that the 2013
disclaimer should be reversed. She did so in a hearing, on remand from the Court of Appeals,
limited to whether she had jurisdiction over the SNT.!'® Her reversal of the disclaimer was vacated
on appeal in 2020 for lack of subject matter jurisdiction; the appellate court did not reach other
issues.'?’ In 2021, after remand, Judge Leith instructed DiPonio to bring a challenge to the
disclaimer under C.R.C.P. 60(b). DiPonio did not do so and instead challenged the disclaimer in
2022 only under NY law. Judge Leith again sua sponte invoked C.R.C.P. 60(b) and reversed her
own 2013 decision. (In violation of CJC Rules 2.2; 2.3; 2.5; 2.6.)

There must be a time when litigation ends, once a decision is reached. Judge Leith has
repeatedly ignored the 6-month time limit under Rule 60(b)(2) and the more general requirement
in Rule 60(b) that a challenge be brought within a reasonable time — which is surely not 10 years.!?!

Once again, Judge Leith’s personal animosity for Bernard and his family is apparent and
intentional. Her conduct violates CJC Rules 2.2 and 2.3. She has repeatedly abused the prestige of
her judicial office, and exceeded her authority, to advance a personal vendetta. Her absence of
impartiality, over many years, is a serious breach of her judicial role and authority. (CJS Rule 1.2
(promoting confidence in the Judiciary)). As stated in the Commentary to Rule 1.2, public
confidence in the judiciary is eroded when judges engage in misconduct. Therefore, judges must
avoid both impropriety and the appearance of impropriety. Rule 1.2. Cmt 1.

2. Federal Removal Law

Judge Leith ignored federal removal law. In early 2023, she sua sponte continued a
hearing, for which Bernard sought removal, in direct violation of 28 U.S.C. § 1446(d), which
instructs state courts that, while removal is pending, “the State court shall proceed no further unless
and until the case is remanded.”'?? (In violation of CJC Rule 2.5.)'%}

3. Full Faith and Credit

The NY Guardianship Decision in 2016, finding that Joanne did not need a conservator,
was binding on Colorado under the full faith and credit clause of the U.S. Constitution. Judge
Leith has refused to terminate the conservatorship. Her decision refusing to do so when Bernard
sought termination in 2023 did not mention the full faith and credit clause, or explain why it did

"9 Black v. Black (SNT jurisdiction appeal), 2016CA625 (Jan. 25, 2018); see Part I11.C.1 supra.
120 Black v. Black II, 482 P.3d at 480.

121" Judge Leith relied on C.R.C.P. 60(b)(4) and (5). Neither is plausible. Both require a motion to be brought
within a “reasonable time.” Rule 60(b)(4) applies only to prospective application of a prior order (e.g., an injunction).
Reversing the disclaimer does not fit this subjection. The catch-all provision in Rule 60(b)(5) “has been narrowed to
include only extreme situations and extraordinary circumstances” that are “not covered by the enumerated provisions.”
Davidson v. McClellan, 16 P3d 233, 237-39 (Colo. 2001). It is unavailable for “fraudulent acts and
misrepresentations” for which Rule 60(b)(2) specifies a six-month time limit. /n re Adoption of PH.A., 899 P.2d 345,
346 (Colo. App. 1995).

122 DPC Orders (Feb. 1, 2023; Feb. 14, 2023).

123 After remand from the Colorado federal district court, Bernard promptly sought civil discovery in the
DPC proceeding. Judge Leith denied discovery on the grounds that he had failed to seek discovery while his removal
petition was pending in federal court. DPC Order (Apr. 11, 2023).
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not apply.'?* Her decision also ignores a controlling Colorado Supreme Court case, People ex rel.
Smith v. Fremont County, 106 Colo. at 102, relied on in Bernard’s termination petition, under
which the probate court loses subject matter jurisdiction if a ward regains competence.'?
Remember, Joanne has not lived in Colorado since early 2013. (In violation of CJC Rule 2.5.)

4. Colorado Law on Challenges to Conservatorships

Bernard’s challenge to the Colorado conservatorship also rested on a second prong. Under
C.R.S. § 15-14-431, if a conservatorship is challenged, “The court shall order termination unless
it is proved by clear and convincing evidence that continuation of the conservatorship is still
statutorily warranted and is still in the best interest of the protected person.” (emphasis added).
This is a mandatory, two-part standard. Judge Leith rejected the motion. She held no evidentiary
hearing on whether Joanne needed a conservator and ignored the first part of this standard.'?® This
was despite the New York court’s 2016 decision that Joanne did not need a conservator. (In
violation of CJC Rule 2.5.)

5. Emergency Suspension Must Be Followed By Hearing

C.R.S. § 15-10-503(1) allows a probate court may suspend a trustee on an emergency basis
without a hearing, so long as it then “set[s] a hearing and direct[s] that notice be given pursuant to
section 15-10-505.”'?" In January 2018, Judge Leith suspended Bernard and Samuel, but failed to
hold the required hearing. She still held no hearing, even after the Colorado Court of Appeals
in 2020 quoted this statute and stated the need for a hearing. (In violation of CJC Rule 2.5
(competence) and 2.2 (impartiality and fairness). Instead, as discussed in the next section, she sua
sponte removed Bernard and Samuel as SNT and Issue Trust trustees, without notice or hearing.

6. No Statutory Basis for Sua Sponte Removal of Trustees

Recall from above that Judge Leith has repeatedly ordered litigation to be brought in other
jurisdictions to remove Bernard and Samuel as SNT trustees. This effort went nowhere because
there was no basis for removal.'?® Recall too that in 2018, she sua sponte suspended Bernard and
Samuel as SNT trustees. On appeal, in 2020, her suspension of Samuel was vacated for lack of
notice; her suspension of Bernard was upheld as permitted on an emergency basis, but the Court
of Appeals ordered her to hold a hearing on the suspension.!?’ In May 2021, Judge Leith ordered
Joanne’s counsel to bring a motion under C.R.C.P. 60(b) to void the disclaimers (see discussion
above)'*? and also a motion seeking: 3!

124 DPC Order re Motion to Dissolve Conservatorship (May 30, 2023). See discussion of the New York
decision in Part II1.B supra.

125 See discussion of this case in Part I11.B supra.

126 DPC Order re Motion to Dissolve Conservatorship (May 30, 2023).
127 Black v. Black II, 482 P.2d at 484.

128 See Parts 111.C.2, IILF supra.

129 Black v. Black II, 482 P.3d at 483-84; see Part I11.C.2 supra.

130 See Parts 1I1.C.1, IILH.1 supra.

131 DPC Order (May 10, 2021).
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Suspension and/or removal of Bernard Black and Samuel Black as Trustees from all
trusts holding assets derived from the conservatorship estate.

In October 2022, Joanne’s counsel brought a motion to suspend (not remove) Bernard and
Samuel as trustees of the Issue Trust and the Joanne Black 2013 Trust, and to suspend Samuel (but
not Bernard) as SNT trustee.'3> One surmises that Joanne’s counsel viewed Bernard as already
suspended as SNT trustee, and did not believe she had sufficient basis for seeking trustee removal.

Judge Leith was not satisfied with suspension. At a March 2023 hearing, she sua sponte
removed both Bernard and Samuel as trustees of all three trusts. This was multiply improper. First,
there is no statutory basis for her to sua sponte remove trustees. Second, for Bernard as SNT
trustee, there was no motion before Judge Leith, even for suspension. Third, the Issue Trust and
SNT trustees have a fiduciary duty to defend against defunding. Yet their doing so is the only
plausible reason why Judge Leith removed them, while leaving Dain as SNT trustee, and
reinstating him as Issue Trust trustee, when Dain had been found to be breaching his fiduciary duty
by supporting defunding. '3

7. Personal Jurisdiction over Samuel Black

In October 2022, DiPonio brought a motion seeking, among other things, damages against
Samuel for breach of fiduciary duty. Samuel, however, was not a party to the conservatorship. An
action for damages against him required a complaint (not a motion in a case to which he was not
a party), an opportunity to answer the complaint, to move to dismiss, to obtain discovery and so
on, under C.R.C.P. 3 (requiring complaint to initiate a civil action) and other C.R.C.P., rules. Judge
Leith ignored all these requirements, denied his request for written discovery, and found him liable
anyway.** (In violation of CJC Rules 2.2; 2.3; 2.5; 2.6.)

Samuel, as SNT trustee, has never taken any actions affecting a Colorado resident or
otherwise taken any actions in or directed toward Colorado.!* He also objected to the damages
motion, for lack of personal jurisdiction. Judge Leith ignored the Colorado long arm statute,
C.R.S. § 13-1-124, which requires that an action must take place in Colorado. She further ignored
the federal due process requirement for Samuel to have minimum contacts with Colorado, and
found jurisdiction anyway, without addressing either the Colorado long-arm statute or federal due
process.'*® (In violation of CJC Rules 2.2; 2.3; 2.5; 2.6.)

1

w

2 DiPonio 2022 Disclaimer Reversal Motion.

1

w

3 See Part I11.D supra.
133 DPC Order (May 30, 2023).
135 Samuel became a trustee of the SNT after Joanne left Colorado for New York.

136 DPC Order (May 30, 2023). See discussion of lack of personal jurisdiction over Samuel in Part III.L
infra.
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8. Bernard as Interested Person

Judge Leith has twice declared, sua sponte, that Bernard is not an interested person for his
sister’s conservatorship, without discussing the statutory definition of “interested person” in C.R.S.
§ 15-10-201(27).'7 Bernard clearly meets the statutory definition.!*8

I. Actions Against Katherine Litvak

Judges’ words in written opinions are taken seriously by others and have great potential to
harm other persons. Judges must therefore be temperate in their remarks. Any negative statements
they make should be solidly grounded in the factual record before them. There is rarely, if ever,
basis for a judge to castigate a person without factual basis, let alone a person who has not appeared
before the judge.

Judge Leith respects none of these dictates. We noted above her conscience being shocked
by Bernard’s request that she respect an order from the Illinois interpleader court. She has also
lashed out at Bernard’s wife, Katherine Litvak, a non-party, without notice, evidence, or hearing.
To underscore: Judge Leith castigated Katherine in an opinion without Katherine being a
party to the conservatorship case, without having personal jurisdiction over Katherine,
without a case or controversy before the DPC, and without notice, evidence, hearing,
presence, or representation. Judge Leith has repeatedly abused her judicial powers to disparage
Bernard, his spouse, and his family, and attack their professional reputations. (In violation of CJC
Rules 2.2; 2.3;2.6; and 2.8.)

As background, in 2016 and 2017, Katherine and her cousin, Olga Dal, loaned funds to the
Black family trusts to fund litigation defense against the ongoing efforts by Dain and DiPonio to
defund the trusts, and to spend trust assets on litigation against the Black family. Judge Leith was
informed about those loans in late 2017 and went ballistic, in a written opinion issued without
notice to Katherine or an opportunity to reply, without an evidentiary hearing, and without any
evidence that the loans were improper. Judge Leith wrote, sua sponte:'>’

The Court finds the actions of Bernard Black are shocking to the conscience of the
Court . . . . Similarly, the Court finds the actions of Mr. Black’s wife, also a law
professor, are shocking as together their actions only serve to dramatically increase
attorney fees and costs and otherwise reduce or eliminate the funds that are due to
Joanne Black apparently for no reason. . .. The Court finds it is unable to adequately
express how shocking these actions taken by Joanne Black’s brother and his family are
to the conscience of the Court.

Judge Leith’s personal attacks, in her opinions, are taken seriously by others. These
statements, made about a non-party with no factual or evidentiary basis, were deeply harmful to
Katherine professionally. They also led an Illinois appellate court to reverse a lower court decision

137 DPC orders (May 10, 2021; Aug 6, 2024). The first order was reversed on appeal, for lack of notice.
Black v. Black, Colo. App. Case 21CA0797 (Apr. 28, 2022). The second order was not appealed.

138 Under C.R.S. § 15-10-201(27), "’ Interested person’ includes heirs, devisees, children, spouses, creditors,
beneficiaries, and any others having a property right in or claim against a trust estate or the estate of a decedent, ward,
or protected person, which may be affected by the proceeding.” Bernard, as a beneficiary of the Issue Trust, which is
the residual a beneficiary of the SNT, clearly meets this definition.

139 DPC Order (Jan. 4, 2018).
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in Katherine’s favor (concerning who had standing to challenge the loans), after quoting Judge
Leith’s discussion of Katherine’s actions.'#® The Illinois court mistakenly assumed that there was
a factual basis for Judge Leith’s attack on Katherine. The Illinois decision multiplied the harm to
Katherine’s reputation. (In violation of CJC Rules 2.2; 2.3; 2.5; 2.6.)

Bernard used these statements, along with other evidence of bias, to seek recusal.'*! Judge
Leith rejected his motion for recusal.'*? (In violation of CJC Rule 2.11(A)(1) (disqualification).)
The Colorado Appellate Court affirmed non-recusal, with the fundamentally wrong and illogical
explanation that Judge Leith, when she wrote in January 2018 that Katherine’s conduct shocked
her conscience, was relying on what the Illinois court had said in November 2019, rather than vice

versa, 43

Judge Leith’s conduct, both before but especially after this motion, warrants
disqualification. Davis v. Neshoba County General Hosp., 611 So. 2d 904 (Miss. 1992) (recusal
required where personal tension between plaintift’s counsel and judge would lead reasonable-
minded person to question whether the judge would have personal bias or prejudice concerning
plaintift); Wilson v. Com., 630 S.E.2d 326 (Va. 2006) (judge’s failure to recuse himself was an
abuse of discretion where the judge’s actions reflected personal bias and prejudice against
defendant’s counsel and raised concerns about the judge’s impartiality and public perception of his
fairness in the case). See generally Annotation, Disqualification of Judge for Bias Against Counsel
for Litigant, 54 A.L.R. 5th 575 (1998).

J. Actions without Subject Matter Jurisdiction or without Personal Jurisdiction

Judge Leith has repeatedly acted without subject matter jurisdiction, personal jurisdiction,
or both. We discussed above her 2018 decision to reverse the disclaimer, based on a footnote in a
reply brief, at a hearing limited to jurisdiction with respect to the SNT.!* Lack of notice was
sufficient to deprive the DPC of subject matter jurisdiction; so was the fact that the DPC’s prior
disclaimer decision remained on appeal. Judge Leith has acted repeatedly against Samuel Black
without his being a party to the Conservatorship proceeding, and without a basis for personal
jurisdiction over him.!* (In violation of CJC Rules 2.2, 2.3, 2.6.)

Judge Leith’s many sua sponte rulings, discussed elsewhere in this complaint, were made
without notice, and therefore without subject matter jurisdiction. 46

K. Actions without Evidentiary Hearing or Evidence

Judge Leith has repeatedly acted against the Black family without an evidentiary hearing
or evidence. Essentially all her sua sponte rulings were not based on an evidentiary hearing.

140 Litvak v. Black (Goodwin, intervenor), 147 N.E.3d 835, 839 (II. App. 1%, 2019) (quoting a statement from
Judge Leith from the hearing transcript).

141 Bernard’s motion for recusal (Feb. 1, 2018).

142 DPC Order denying motion to recuse (April 27, 2018).
13 Black v. Black II, 482 P.3d at 487.

144 See Part I11.C.1 supra.

145 See Part I11.M infia.

146 See examples in Parts I11.C.1, I1.C.2, IIL.D, 1ILE, IILF, IIL.G, IIL.H, and 11L.J supra.
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Examples include her January 2018 suspension of trustees;'*’ her April 2018 reversal of the
disclaimer;'*® her November 2017 assumption that funds, transferred from one SNT account to
another, had been stolen;'*® her January 2018 assumption that the trust loans were improper and
baseless attack against Katherine for lending money to the trusts;'>® her rejecting Bernard’s 2023
motion to terminate the Conservatorship without holding the required evidentiary hearing on
whether a conservatorship was still justified,'*! her finding personal jurisdiction over Samuel in
2018 and again in 2023, with no evidence of conduct that could support jurisdiction,'*? and more.
(In violation of CJC Rules 2.2, 2.3, 2.6.)

L. Actions Against Samuel Black without Notice, Evidence or Jurisdiction

Personal jurisdiction, unless waived, must be established consistent with the C.R.C.P. and
must also satisfy federal due process, “minimum contacts” requirements. The Colorado civil
litigation process starts with a complaint (C.R.C.P. 3). For a court of limited jurisdiction, such as
the DPC, any claim for relief “shall contain . . . a short and plain statement of the grounds upon
which the court’s jurisdiction depends.” C.R.C.P. 8(a). A defendant then has an opportunity to
respond, including which includes an opportunity to contest the basis for jurisdiction. C.R.C.P.
8(b), 12(b). If personal or subject matter jurisdiction is contested, the court must make findings of
fact as to its own jurisdiction.'>® (In violation of CJC Rules 2.2, 2.3, 2.6.)

Samuel Black has never been a party to the Conservatorship. Nonetheless, in January
2018, during a hearing on other matters, Judge Leith sua sponte suspended him as SNT trustee.!>*
He had no notice of the hearing. She made no jurisdictional findings. She heard no evidence about
Samuel’s conduct, and thus had no basis for any factual findings about that conduct, even if she
had jurisdiction to make findings.'**> (In violation of CJC Rules 2.2, 2.3, 2.6.)

In April 2018, Judge Leith again acted sua sponte against Samuel. She ordered sua sponte
that the disclaimer should be reversed.!’® Once again, Samuel was not a party to the
conservatorship, received no notice, and no jurisdictional facts were alleged. This time, Judge
Leith asserted jurisdiction, notwithstanding Samuel’s nonparty status, lack of opportunity to
respond and lack of any allegation of jurisdictional facts.!>’

Samuel has never appeared in Colorado, and his actions as trustee neither took place in
Colorado nor affected a Colorado resident. Joanne was never a Colorado resident, only transiently

147 See Part I11.C.2 supra.

148 See Part I11.C.1 supra.

149 See Part I11.C.2 supra.

150 See Part 111.J supra.

151 See Parts I11.B and IIL.H supra.

152 See Part IIL.M. infra.

153 See Part II1.M infia.

154 DPC Order (Jan. 4, 2018).

155 Transcript of DPC hearing (Jan. 4, 2018).
136 DPC Order (Apr. 27, 2018). The disclaimer reversal is discussed in Part IIL.B.1 supra.
157 DPC Order (Apr. 27, 2018), at 9-10.
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present during 2012 and early 2013. Moreover, Samuel became an SNT trustee only after Joanne
left Colorado in April 2013. The trusts have no assets in Colorado. His actions did not even satisfy
the Colorado long-arm statute, C.R.S. § 13-1-124, let alone federal due process, “minimum
contacts” requirements. Judge Leith found jurisdiction anyway, based on his out-of-state conduct,
affecting a New York resident (Joanne Black). She did not specify which section of C.R.S. § 13-
1-124 applied; because none do. Instead, each potentially relevant section expressly requires
conduct “within this state.” She did not suggest that Samuel had taken any actions within
Colorado. She also ignored federal due process requirements for personal jurisdiction over a non-
resident. These too, Samuel’s actions clearly did not satisfy.!*® (In violation of CJC Rules 2.2;
2.3;2.5;2.6.)

Judge Leith then ordered that “All funds disclaimed pursuant to this Order shall be
immediately returned and placed into the Registry of the Denver Probate Court pending further
proceedings regarding disposition of said funds.”!® This order, directed to all three trustees,
including Samuel, directly conflicted with a FINRA order freezing the trust assets until final
resolution of all Colorado litigation.'®® The DPC January 2018 and April 2018 orders affecting
Samuel were vacated on appeal for lack of notice to Samuel.'®!

In November 2022, DiPonio (Joanne’s counsel) brought a motion before Judge Leith
seeking to reverse the disclaimer, order deposit of trust assets with the DPC, suspend Samuel as
trustee, and find him liable for breach of fiduciary duty.!®® A civil action against Samuel can be
initiated only through a complaint, not a motion in an existing case to which he is not a party.
C.R.C.P. 3. Filing a complaint triggers a set of defendant rights, including the need for the plaintiff
to allege jurisdictional facts, an opportunity to answer and move to dismiss, and an opportunity for
civil discovery. Samuel received none of these protections, only notice of the motion. Yet both
subject-matter and personal jurisdiction require a complaint (not just a motion).

The motion did not allege jurisdictional facts sufficient to support personal jurisdiction.'®?
Samuel objected to lack of a complaint, to lack of personal jurisdiction, and to lack of an

158 U.S. Supreme Court precedent requires, as a basis for personal jurisdiction, that a defendant voluntarily
and purposefully approach the forum state, and have significant interactions with both the courts in that state and a
plaintiff who resides in that state. Archangel Diamond Corp. v. Lukoil, 123 P.3d 1187 1194 (Colo. 2005) (citing
Burger King Corp. v. Rudzewicz, 471 U.S. 462,472 (1985)). Samuel’s conduct did not satisfy any of these three
requirements. Recall that Joanne left Colorado in April 2013. Samuel became an SNT trustee in May 2013, and
took no action as trustee until late 2014. Thus, he took no action directed at a Colorado resident. Moreover, the
contacts must be ones that the “defendant himself creates with the forum, Burger King Corp. v. Rudzewicz, 471 U.S.
at 475, and must [involve] contacts with the forum itself, not [solely] with persons residing there.” Walden v. Fiore,
577 U.S. 277 284 (2014) (emphasis added). Samuel has never created any contacts with Colorado. Thus, one does
not even reach the question of whether Samuel’s contacts were significant enough to support personal jurisdiction.

159 DPC Order (April 27, 2018), at 13.

160 FINRA Award (March 23, 2018); see Part IILF supra.
161 Black v. Black II, 482 P.2d at 430.

162 DiPonio motion (Nov. 4, 2022).

163 The DiPonio motion, 9 43, relies primarily on recited the DPC’s asserted basis for jurisdiction from its
April 2018 order. This is insufficient because the DPC cannot invent its own jurisdictional facts. The motion adds
that the DPC has jurisdiction “because Samuel’s continuing actions significantly impact the Conservatorship and the
Conservatee/Protected Person under this Court’s and Colorado’s purview.” (id. § 44) The DiPonio motion lacks any
claim that Samuel took action within Colorado.
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opportunity for civil discovery.!®* Judge Leith treated the motion as substituting for a complaint,
but allowed Samuel no opportunity to answer the motion or move to dismiss the claim for damages
against him (which should have been dismissed for failure to state the elements of a breach of
fiduciary duty), denied him civil discovery,'6* found that Colorado had personal jurisdiction over
Samuel Black, and then found him liable for breach of fiduciary duty as SNT trustee. She did so
based on no written evidence at all, only oral testimony from co-trustee Dain, who had previously
been found in breach of his fiduciary duty for taking the actions that Samuel had opposed, entirely
through actions outside Colorado. Judge Leith’s conduct is more than grossly incompetent. Rather,
her conduct is a personal and intentional effort to harm the Black family. (In violation of CJC Rules
2.2;2.3;2.5;2.6.)

M. Approving Fees and Awarding Damages in Secret Proceedings
1. Hiding Legal Bills from Scrutiny

The Conservatorship, and the four-state litigation war carried out by Dain, DiPonio, Young,
and Goodwin against the Black family, has been astonishingly expensive. The amount at issue for
the 2015 claim of insufficient disclosure of the effects of the disclaimer was the $1M that the Issue
Trust received, because of the disclaimer. As discussed below, Bernard has offered to settle, in
2015 and many times since, by transferring all Issue Trust funds to the SNT.!6¢

By 2020, known fees (paid and unpaid) totaled at least $1.8M, and likely substantially
more, consisting of over $500,000 paid principally by Dain from SNT funds; and $1.3M in known,
unpaid bills.'®” Bernard objected to Goodwin’s 2020 Conservatorship report on the grounds that
the report had concealed from the DPC at least $900,000 in known, unpaid bills,'*® He foolishly
hoped that objecting to concealment might give Judge Leith some pause, before approving this
massive spending. Conservator Goodwin responded, in a reply brief, by asking Judge Leith to bar
Bernard from seeing future conservator reports.'® Judge Leith granted this request, thus ensuring
that no one would object to continued spending of trust assets on litigation.!”® She did not ask
Goodwin to explain the $900,000+ in concealed bills, which Bernard had documented. This
decision speaks volumes about whether Judge Leith is interested in Joanne’s welfare, versus the
welfare of the lawyers, conservator, GAL and others, who are profiting from spending trust assets.
Judge Leith’s conduct violates CJC Rule 2.13 (appointment compensation). It is also another
example of Judge Leith’s ignoring basic requirements for due process. She ruled, improperly, on
a request made in a reply brief, to which Bernard had no opportunity to reply.

164 Samuel Black Special Appearance and Response to DiPonio Motion (April 7, 2023) (objecting to

jurisdiction); DPC Transcript (April 12, 2023) (objecting to lack of discovery).

165 DPC Order (April 11, 2023) (granting motion to quash discovery requests); DPC Minute Order (Oct. 14,
2024) (denying discovery on basis for asserted damages).

166 See Part I11.R infra.

167 Melinda Harper expert report in Dain case (May 21, 2019); Bernard objection to Conservator fees (Aug.6,
2020).

168 Bernard objection to Conservator fees (Aug.6, 2020).
199 Goodwin reply brief (Aug. 20, 2020).

170 DPC Order on Conservator’s Petition for Instructions (Sept. 28, 2020).
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2. Awarding Fees, Payable from the SNT, in a Secret Proceeding

Civil proceedings in the U.S. are adversarial. Both sides are entitled to notice and an
opportunity to be heard. Ex parte proceedings are limited to rare situations such as temporary,
emergency orders. These principles of due process do not apply in Judge Leith’s court. In 2023,
Conservator Goodwin sought DPC authority to spend $592,000 in trust assets to pay legal fees.!”!
She concealed this motion from SNT trustees Bernard and Samuel, the only persons who would
represent the trust’s interests. Judge Leith approved the motion and the concealment.!”? Bernard
still does not know to whom these fees were awarded, or for what services. Bernard, learned about
this order months later, from activity in the Illinois interpleader case, and objected to lack of
notice.!” (In violation of CIC Rules 2.2, 2.3. 2.6. 2.13).

The DPC responded by declaring, sua sponte, that Bernard was not an interested person in
Joanne’s welfare, applied this decision retroactively, and concluded that he was therefore not
entitled to notice.'” Judge Leith’s conscience was shocked yet again, this time by Bernard
objecting to secret proceedings. She wrote: “[Bernard’s] behavior [in seeking a hearing] is
shocking to the conscience of the Court and this motion is another example of [his] abuse of the
legal system.”!”> She proceeded to order him to pay the Conservator’s legal fees, as punishment
for his temerity in seeking what one might view as the bare minimum of due process.!’® (In
violation of CJC Rules 2.2, 2.3. 2.6. 2.13).

Bernard is currently appealing Judge Leith’s reversal of the disclaimer.!”” The record, as
certified by Judge Leith to the Court of Appeals, conceals “sealed,” portions.!”® Perhaps these
relate to the secret proceedings; Bernard does not know what they include. The Colorado Rules
of Appellate Procedure do not allow a lower court to make portions of the record off limits to an
appellant. Bernard must now move before the Court of Appeals for access to a record that he
should be entitled to see, as of right, just like any other litigant.

N. Abuse of Contempt Power

Judge Leith has abused the judicial contempt power. The contempt power must be used
sparingly, because it bypasses many of the usual protections for defendants. In 2019, she issued a
contempt citation against Bernard for not complying with an order that he turn over the trust assets
to her court.!” The underlying basis was her 2018 order reversing her 2013 order authorizing the
disclaimer, and ordering deposit of trust assets with the DPC. Bernard could not comply because

171 Secret motion by Goodwin to Authorize Payment of Professionals’ Fees (unknown date and content).

172 DPC order (Oct 10, 2023).

173 Bernard motion to vacate DPC secret order (March 22, 2024).
17 DPC Order (Aug. 6, 2024),

175 DPC Order (Aug 6, 2024), at 6.

176 DPC Order (Aug 6, 2024), at 6 3.

77" Black v. Black, Case 2025CA229.

178 See Goodwin Motion to Deny Access to Sealed Portion of Record in Black v. Black, Case 2025CA229
(May 9, 2025).
179" Contempt citations (May 14, 2019; July 23, 2019).
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those assets were in the possession and control of a federal interpleader court in Illinois, '*° frozen
by a FINRA arbitration decision,'®! and further frozen by a citation from an Illinois state court in
favor of Olga Dal, as a lender to the trusts.'®? Bernard objected to the contempt citation, citing all
of these reasons why he could not comply.'®3 Judge Leith rejected Bernard’s motion and instead
issued a warrant for his arrest. '8

She set cash bond at $4.5M, the amount of the 2015 damages award. This is improper and
an abuse of her judicial authority. The contempt power cannot be used as an end run around legal
process for collecting damages. Moreover, as Judge Leith has been advised, Bernard does not
have the personal funds to pay that judgment.'®®> The U.S. banned debtors’ prison centuries ago.
The contempt process cannot be used to throw people in jail because they cannot pay damages.

Bernard appealed the 2018 order supporting the contempt citation. This order was found
void by the Colorado appellate court in 2020.'%¢ Bernard then sought to quash the citation and
arrest warrant, as based on a void order (even apart from the order being beyond his power to
comply with).!®” Judge Leith refused to quash the citation, declaring instead, as a basis for
continuing the citation, that Bernard had violated “multiple orders of the court,” without specifying
which orders or how they had been violated.'®® Yet minimum requirements for a contempt citation
include: (i) clear statement of what court order has been violated; (i1) clear statement of what the
defendant must do to comply; and (iii) compliance must be within the defendant’s power. E.g.,
Austin v. City & County of Denver, 156 Colo. 180, 397 P.2d 743, 746 (1964); Judge Leith’s
sustaining a contempt citation, when the underlying order had been vacated, violates each of these
requirements. (In violation of CJC Rules 2.2; 2.3; 2.5; 2.6.)

Bernard has no recourse. Colorado law does not allow him to appeal the contempt citation,
even if clearly invalid, until after he is arrested and thrown in jail for violating it. He sought to
appeal, on the grounds that he should not be forced to face arrest in order to appeal. The Colorado
Court of Appeals declined to hear the appeal.'®®

180 See Part I11.G supra.
1

)

! See Part I11.G supra.

182 See Part I11.C.2 supra.

183 Bernard’s Motion to Dismiss Contempt Citation (Oct. 1, 2019).
18 DPC Minute Order (Oct. 3, 2019).

185 See, e.g., DPC Transcript (Jan. 4, 2018), at 27 (DiPonio states that “[Bernard] claims consistently, his
judgment here, he has no [collectible] assets.”).

186 Black v. Black II, 482 P.3d at 480-81.
137 Bernard’s motion to quash citation and arrest warrant (May 15, 2021).

18 DPC Order Re Motion to Quash (Aug 2, 2021). Judge Leith’s order refusing to quash the contempt
citation also references the DPC’s March 5, 2013, order authorizing the disclaimer, but neither the 2021 order nor the
underlying contempt citation explains how carrying out the disclaimer violated the 2013 order, which authorized the
disclaimer, or what section of the 2013 order was supposedly violated.

189 Dismissal order in Black v. Black, Colo. App. Case 2021CA1453 (March 16, 2023).
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Judge Leith has also issued orders demanding that Bernard appear personally at hearings,
rather than by Zoom.!'®® This included ordering that he appear at a hearing called to assess damages
against Samuel — for which Bernard would have been, at most, a fact witness.!”! Her apparent
goal in demanding that he appear personally is so that she can use the contempt citation to order
his arrest. A party to a civil case should not need to fear arrest if he participates in legal
proceedings, nor be denied the opportunity to appear virtually when other participants are allowed
to do so.'”? Judge Leith’s conduct violates CJC Rules 2.2, 2.3(A)&(B), and 2.6(A).

O. Abuse of Power to Award Legal Fees

Judge Leith has sought in multiple ways to use the power of her office to prevent any effort
to challenge her orders. These include barring Bernard from seeing conservator reports;'®?
awarding fees, payable from the SNT, in a secret proceeding;'** twice declaring Bernard to not be
an interested person;'®® issuing and refusing to quash a contempt citation and arrest warrant (thus
preventing him from appearing in Colorado);'*® denying routine civil discovery;'®’ removing him
as trustee;'”® and — the focus of this section -- ordering him to pay the other side’s attorney fees
when he objects to DPC actions. It matters not how solidly grounded his objections are. She has

awarded fees for:
His motion in 2023 to terminate the conservatorship.'*’
His motion in 2024 to seeking to reopen the secret fees order for lack of notice.?*

In 2024, Bernard agreed in Oregon to settle litigation brought by Conservator Goodwin.
Goodwin sought DPC approval of the settlement. Bernard had previously moved to
terminate the conservatorship, and wanted to ensure that he did not waive that objection
by not opposing DPC approval of the settlement. He filed a one-page response stating
that he supported the settlement, but reserved rights with respect to the implications of
his challenge to the conservatorship and thus to the DPC’s subject-matter jurisdiction
to hear Goodwin’s motion.?’! Judge Leith awarded fees against him for filing this

response.2??

190 See, e.g., DPC Order (Jan. 4, 2018) (“Bernard Black is ordered to personally appear before this Court for
any further proceedings which may be scheduled.”).
91 DPC Order (Oct. 14, 2024).

192" Judge Leith has routinely granted Dain’s requests to appear virtually.

1

=

3 See Part I1LM.1 supra.

194 See Part I11.M.2 supra.

195 See Parts IL.E and I1.M.2 supra.

196 See Part IIL.N. supra.

197 See Part I11.L supra.

198 See Parts 111.C.2, IILLH.6 supra.

199 DPC Order re Motion to Dissolve Conservatorship (May 30, 2023). See Parts II1.B and III.H.4 supra.
200 DPC Order re Bernard’s Motion to Vacate (Aug. 6, 2024).

201

Bernard’s response to Goodwin motion to approve settlement (July 10, 2024).

202 DPC Order re Oregon settlement (Aug. 6, 2024).
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Judge Leith conduct violates CJC Rules 1.2, 1.3, 2.2 and 2.3.
P. Intemperate Statements

Many examples have already been provided of Judge Leith’s intemperate remarks. She
has written on multiple occasions that her conscience was shocked by Bernard’s or Katherine’s
behavior. This includes actions such as: (i) requesting that the DPC respect a decision by the
Illinois interpleader court; 2% (ii) arranging for the trusts to borrow money from Katherine and
Olga Dal to pay legal fees to defend the trusts;?** and objecting to Judge Leith awarding fees to
unknown persons in a secret hearing.?> Another telling anecdote. At the time of the January 4,
2018, hearing discussed above, Bernard was represented both on appeal and before Judge Leith by
Shannon Stevenson, Esq., a top appellate lawyer, then head of the Davis Graham and Stubbs
appellate group and currently Colorado Solicitor. Judge Leith’s outbursts were so extreme,
unpredictable, and unjustified that Ms. Stevenson asked Bernard to find new counsel before Judge
Leith. Ms. Stevenson continued to represent Bernard for his appeals. (In violation of CJC Rules
2.2;2.3;2.5,2.8(B)).

Ms. Stevenson’s was worried about her own reputation, if Judge Leith were to attack Ms.
Stevenson. As Judge Leith already had. After Ms. Stevenson’s first brief before Judge Leith, in
February 2016, Judge Leith wrote that “The Court finds Mr. Black’s Response is rife with
inaccuracies bordering on half-truths,” but offered only one example, involving a true, innocuous
statement in the background section.?% (In violation of CJC Rules 2.2; 2.3, 2.8(B)).

In early 2016, Bernard and Samuel, as Issue Trust trustees, filed a declaratory judgment
action in Illinois federal court, with Joanne as nominal defendant, seeking a declaration that they
were free to manage the Issue Trust in the normal course.?’” Trustees have a fiduciary duty to
defend their trust; the Issue Trust trustees were acting in accordance with that duty, after receiving
legal advice. Judge Leith found that bringing this action was “absolutely appalling and are not in
keeping with his status as a law professor.”? This is yet another example of an unwarranted
personal attack by Judge Leith on Bernard’s character, reputation, and livelihood. In violation of
CJC Rule 2.8(B).

In 2023, Bernard moved to terminate the conservatorship on multiple grounds, including
the full faith and credit clause; a governing Colorado Supreme Court case; and an explicit Colorado
statute requiring termination unless the basis for the conservatorship was established, at the time

203 See Part 111.G supra; DPC order (May 30, 2023) (“repugnant and shocking to the conscience of the
Court”).

204 See Part I11.C.2 supra; DPC Order (Jan. 4, 2018) (“unable to adequately express how shocking these
actions taken by Joanne Black’s brother and his family are to the conscience of the Court™).

205 See Part II1.M.2 supra; DPC Order (Aug. 6, 2024) ( “shocking to the conscience of the Court and . . .
another example of [his] abuse of the legal system.”).

206 DPC Order (Feb. 25, 2016). Judge Leith’s sole example. She took offense to a sentence in Ms.
Stevenson’s brief in the Background section that “The SNT is funded primarily with assets from the New York estate
of Renata Black.” Bernard’s response to Dain Motion (Feb. 23, 2016), at 3. It is unclear why this true statement
aroused Judge Leith’s ire. It is true because after the disclaimer, the POD assets flowed to Renata’s estate, and were
then distributed to the trusts.

207 Bernard and Samuel Black v. Joanne Black, Case 1:16-cv-01763 (N. D. IIL.).
208 DPC Order (Feb. 25, 2016), at 6.
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of the motion, by clear and convincing evidence.?”” Judge Leith ignored all of these bases for the
request, and awarded fees against Bernard, stating that:*!

The Court finds this Motion was interposed for the purpose of delay and is made in bad
faith. The Court finds from Mr. Black’s own testimony that he intends to continue
initiating litigation, finds this motion is a part of that intention, and finds this Motion is
groundless, vexatious, frivolous and stubbornly litigious.

Judge Leith decision to award fees involves sanctioning Bernard based on his plans to
appeal Judge Leith's own decision. She invoked Bernard’s supposed testimony that he “intends to
continue initiating litigation.” There is no such testimony. In an April 2023 hearing, Bernard
proposed to settle by moving Issue Trust assets to the SNT but said that if Judge Leith instead
reversed the disclaimer (as she did), he would appeal.>!!

For Judge Leith, Bernard’s response for the Oregon settlement, in which he merely reserved
his rights if his challenge to DPC jurisdiction succeeded on appeal,>'? was “interposed for the
purpose of delay, is substantially groundless and vexatious, and is another example of Bernard
Black’s abuse of the legal system.”?!* In violation of CJC Rule 2.8(B).

Q. Unreasonable, One-Sided Deadlines

Judges have discretion to set and extend filing deadlines, but must do so in a neutral, even-
handed manner. Before Judge Leith, normal notice requirements and deadlines exist for one side,
but not for the other. We offer here selected examples of this recurring pattern.

The 2015 hearings on DiPonio’s motion to void the disclaimer began with two hearing days
on June 16-17, 2015. On June 15, the day before these hearings, DiPonio filed a motion asking
the DPC to consider awarding civil theft damages.?'* Bernard had no time to reply; Judge Leith
considered and later awarded these damages.?'> In violation of CJC Rules 2.2, 2.3, 2.6(A).

Shortly before the fourth of four hearing days in 2015 on the DiPonio motion to reverse
the disclaimer, Bernard’s counsel, suffered a severe, painful injury which prevented him from
appearing. He requested a deferral. Judge Leith refused, leaving Bernard to be represented on
short notice by a junior associate with no trial experience.?!®

Following the 2015 hearing and Judge Leith’s decision, Bernard moved under C.R.C.P. 59
to reduce the damages award by $115,000 to reflect the parties’ stipulation that he had already paid
this amount from personal funds.>!” No one opposed the requested relief, which Judge Leith

209 See Part 111.B supra.
210 DPC Order on motion to dissolve conservatorship (May 30, 2023).
211 DPC Transcript (Apr. 12, 2023).

212 See Part I11.0 supra.

213 DPC Order re Oregon settlement (Aug. 6, 2024).

214 DiPonio motion on civil theft damages (June 15, 2015).
215 DPC Order (Sept. 28, 2015).

216 DPC Order (Sept. 3, 2015).

217 Bernard motion for post-trial relief (Oct. 14, 2015).
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granted two months later.?!® After this order was issued, Dain filed an untimely response,

challenging the $115,000 offset.2!” This was outside both the 21 day period for a response and the
63 day outer limit for Judge Leith to decide on Bernard’s C.R.C.P. 59 motion. Bernard objected
to the untimely motion.””® Judge Leith granted the motion, reversed her prior decision to allow
the offset, and increased her prior damages award by $115,000 — an impossible result under any
set of facts.?!

In January 2016, Bernard and Samuel, as Issue Trust trustees, filed a declaratory judgment
action in Illinois federal court, with Joanne as nominal defendant, seeking a declaration that they
were free to manage the Issue Trust in the normal course.??> On February 17, 2016, the day before
a DPC hearing called on other matters, filed a surprise motion seeking authority to spend SNT
assets to pay for Joanne to defend against the declaratory judgment action.??® Judge Leith allowed
Dain to present this new claim at the hearing the next day, and ordered Bernard to reply by February
23 (3 business days after the hearing).?>* He did so and Judge Leith ruled to allow this spending
two days later, on February 25, 2016.%% In violation of CJC Rules 2.2, 2.3, 2.6(A).

In November 2017, Judge Leith received a motion for a forthwith hearing, related to
Bernard moving SNT funds from an SNT account at Chase Bank to an SNT account at another
bank. Instead of calling a hearing, she sua sponte assumed misconduct and issued an order
castigating Bernard and ordering that the funds be moved back. She issued this order on the same
day the motion for a hearing was submitted.??° In violation of CJC Rules 2.2, 2.3, 2.6(A).

Bernard complied with Judge Leith’s November 2017 order; the funds were returned to the
SNT account at Chase Bank. A hearing concerning her order was scheduled for January 4, 2018.
Bernard moved to quash the hearing, explaining that he had complied and there was no other
agenda.?”’” Judge Leith went forward with the hearing. The outcome was yet more sua sponte
rulings, including suspending Bernard and Samuel as SNT trustees, and a diatribe against
Katherine for lending funds to the trusts.??® In violation of CJC Rules 2.2, 2.3, 2.6(A), 2.8(B).

218 DPC Order (Dec. 15, 2015).
219 Dain response to Bernard’s post-trial motion (Dec. 21, 2015).

220 Bernard’s Objection to Dain response (Feb. 25, 2016).
221 DPC Order (March 17, 2016), at 10 9] 7.

222 Bernard and Samuel Black v. Joanne Black, Case 1:16-cv-01763 (N. D. IIl.). This filing is one of the
many actions by Bernard, Katherine, and Samuel, that have shocked Judge Leith’s conscience. See Part IIL.P supra.

223 Dain motion to use SNT funds to pay Joanne’s legal fees (Feb. 17, 2016).
224 DPC Transcript (Feb. 18, 2016), at 171.

225 DPC Order (Feb. 25, 2016). There was no genuine emergency; and Dain’s request breached his fiduciary
duty as SNT trustee to be neutral in a dispute between beneficiaries (Joanne as the SNT’s primary beneficiary; vs. the
Issue Trust as remainder beneficiary). Judge Leith’s order violated this neutrality principal; the trust rule that trust
decisions are made by majority vote; and the SNT instrument (the SNT was a limited purpose, special needs trust
which did not permit spending to pay Joanne’s legal fees).

226 See Part I11.C.2 supra.
227 Bernard motion to vacate hearing (Dec. 22, 2017); reply in support of vacating hearing (Jan. 2, 2018).

228 See Parts 111.C.2 supra (actions without due process); IIL.I supra (actions against Katherine Litvak); III.L
supra (actions against Samuel Black).
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In April 2018, Judge Leith reversed the 2013 disclaimer, effectively sua sponte, based on a
footnote in an untimely reply brief, while denying Bernard’s request for leavel to respond to the
reply brief.??’

In November 2022, the standard 21-day period for responding to a motion meant that
Bernard needed to reply to DiPonio’s motion seeking disclaimer reversal by November 25, the day
after Thanksgiving. Bernard’s counsel submitted an unopposed request for extra time.>** Judge
Leith failed to rule on it, thus forcing Bernard and his counsel to work on the holiday weekend to
submit a timely reply.

R. Rejecting Settlement; Using Trusts Assets to Pay Legal Fees

Bernard has repeatedly sought to settle this long-running dispute. He offered in 2015 and
often since, to settle by transferring to the SNT all of the assets the Issue Trust received from the
disclaimer, and appoint an independent trustee for the SNT. Joanne’s supposed supporters (Dain,
DiPonio, Young, Goodwin) have refused to settle, refused to mediate, and pursued instead
defunding the trusts and using trust funds to pay their legal fees. Judge Leith has supported their
refusal to settle and awarded all requested fees, most recently in a secret proceeding.?*! We offer
here two examples.

First, in Oregon, Conservator Goodwin registered her Colorado judgment and sought to
collect against a house that Bernard formally owned in Oregon (the beneficial owners are members
of his wife’s family). The parties were required to engage in alternative dispute resolution under
local law.?*? Bernard’s and Goodwin’s counsel jointly hired a mediator; but Goodwin refused to
mediate without DPC approval, and sought that approval. Judge Leith was clear in her distaste for
mediation. She added her own requirements, writing: 3

Any mediation must have all of the professionals and parties representing Joanne’s
interests present ([DiPonio, Young], Trustee Dain and Conservator), not just Bernard
and the Conservator.

This was a recipe for a failed mediation. She also invited Conservator Goodwin to reject mediation
altogether, writing that there “does not appear to be any bar to filing a request to waive ADR.”
Bernard continued to pursue mediation, and presented settlement proposals to Goodwin’s Oregon
counsel and the mediator, but Goodwin refused to show up for an actual mediation. Judge Leith’s
intervention and statements of her opinion on mediation doomed the mediation efforts and was an
abuse of her office. (CJC Rule 1.3)

229 See Part I11.C.1 supra.
230 Bernard’s unopposed motion for extra time (Nov. 21, 2022).

Bl See Part IILM.2 supra.

232 Multnomah County, Oregon Court Rule 7.016(2) (“All parties and their attorneys, if any, are required
to participate in appropriate dispute resolution . . ., including, but not limited to, arbitration, mediation or judicial
settlement conference. The parties must sign and file, within 365 days from the filing of the first complaint or
petition in the action, a certificate . . . indicating that the parties have participated in such ADR mechanisms.”).

233 DPC Order (Sept. 28, 220, at 1 9 1.
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At an April 2023 hearing on the DiPonio motion to reverse the disclaimer, Bernard again
proposed settlement, this time directly to Judge Leith. His counsel stated:?**

We'll do what it takes to immediately transfer the issue trust funds/assets straight over
to the SNT, and we're asking you to appoint an independent, neutral trustee to manage
those. That's the offer.

Judge Leith refused the settlement offer, refused Bernard’s proposal to mediate,”** and instead

reversed the disclaimer. This ensured additional years of litigation, first in Colorado and then in
the Illinois interpleader case. During that time, Joanne will continue to receive no support from
the SNT, and legal fees will continue to increase. In violation of CJC Rules 1.3 (abuse of office),
2.2, and 2.10(A) (judicial statements on pending and impending cases).

Judge Leith’s disinterest in settling is connected to her refusal to terminate the
conservatorship over Joanne.?*® The conservatorship and litigation enrich Goodwin and an army
of lawyers and other professionals in four states, at Joanne’s expense. These professionals include:

Colorado: Nancy Peterson, Melissa Schwartz, and then Jeanette Goodwin, as
conservators. DiPonio and Holland and Hart, as Joanne’s counsel. Chayet and Danzon
and Wade Ash as Goodwin’s counsel. Pamela Kerr, as court-appointed accountant.
Young as GAL.

lllinois. Weltman, Weinberg and Reese, Gould and Ratner, Peter Stasiewicz, and
Terence Brennan as counsel to Conservator Goodwin and her predecessor, Melissa
Schwartz. Terence Brennan as counsel to Joanne.

New York. Goldfarb, Abrandt, Salzman and Kutzin, and McCarthy Fingar, as counsel
to Joanne.

Oregon. Elevate Law Group, as counsel to Goodwin.

To this, one should add Chase’s counsel, in New York and Illinois courts and the FINRA
proceeding, much of which was charged to the trusts. One should also add the Black family’s very
large expenses, seeking to defend the trusts; and the legal fees incurred by Dal and Katherine, as
lenders to the trusts. But for a favorable stock market from 2013 to the present, legal fees would
have more than exhausted the entire corpus of both trusts. They may yet do so. Even if the
Colorado conservatorship were warranted, the goal of a conservatorship should be to “conserve”
assets. Judge Leith has instead acted to spend those assets on professionals, and only professionals.

Since 2014, only professionals have been paid from SNT funds. Joanne has not received
a penny from her multimillion dollar trust.

234 DPC Transcript (Apr. 12, 2023), at 105.
235 DPC Transcript (Apr. 12, 2023), at 159.
236 See Part 111.B supra.
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S. Authorizing Improper Payment of Legal Fees from SNT Funds

Between February 2016 and January 2018, Judge Leith approved payment of legal fees
from the SNT on four separate occasions.??” The first approval was without due process.?*® So
was the fourth, in January 2018.2*° These payment authorizations had multiple other problems as
well:

(1) jurisdiction over Bernard or Samuel as SNT trustees was not alleged or established;
(11) jurisdiction over the SNT was not alleged or established;

(ii1) under NY trust law, SNT spending decisions are made by the trustees by majority
vote.?*” Dain, as one of three trustees, had no authority to spend trust assets;

(iv) the SNT is a limited purpose, special needs trust, and cannot be used to pay for
Joanne’s litigation expenses;

(v) a major reason for spending SNT assets was to support Joanne in litigation against
the Issue Trust, which is the remainder beneficiary of the SNT. Trustees, however,
must be neutral as between beneficiaries.

None of these issues were addressed in the DPC orders authorizing spending. They were vacated
on appeal for failure to address jurisdiction.?*! In violation of CJC Rule 2.13(B).

T. Denying Civil Discovery

The scope of civil discovery is broad. Judges have discretion to establish reasonable limits
on discovery. Judge Leith, however, has denied discovery entirely, in a one-sided fashion.

In 2015, Bernard sought discovery from DiPonio. Judge Leith exercised a pocket veto, by
not ruling on his request.?*?

In 2023, in response to DiPonio’s motion seeking to reverse the disclaimer, suspend
trustees, and seek damages against Samuel, Bernard and Samuel sought discovery. Judge Leith
denied all discovery.?** She then found Samuel liable for breach of fiduciary duty and scheduled
a follow-up hearing on damages.?** Samuel sought discovery on the basis for the claimed

237 DPC Orders (Feb 25, 2016); (Oct. 27, 2016); (Oct. 23, 2017); (Jan 4, 2018).
28 See Part 111.Q supra.

239 DPC Order (Jan. 4, 2018), at 2 § 3 (sua sponte authorizing Dain to spend SNT funds, with no request for
spending authority before the DPC).

240 New York Estate Powers and Trusts Law § 10-10.7.

241 DPC orders (Feb 25, 2016); (Oct. 27, 2016); (Oct. 23, 2017); (Jan 4, 2018, and hearing transcript from
same day). After remand, Judge Leith found jurisdiction. DPC Order (Apr. 27, 2018). Bernard appealed, and the
Colorado Appellate Court affirmed. The appellate court glossed over the substantive problems with the spending
orders by affirm on the grounds, raised sua sponte, contrary to trust law and not suggested by the appellee, that since
Judge Leith had in rem jurisdiction over the SNT assets, she could order them spent as she wished. Black v. Black II,
482 P.3d at 482.

242 Bernard’s discovery request (May 8, 2015); renewed request (June 19, 2015); response to DiPonio
objections (July 16, 2015).

243 DPC Order (April 11, 2023).
24 DPC Order (May 30, 2023), at 10 9 8.
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damages. Judge Leith denied discovery again.?*> Samuel gave up on receiving a fair hearing and
settled. In violation of CJC Rules 1.2, 2.2, 2.3 and 2.6.

Meanwhile, Judge Leith has repeatedly ordered Bernard and Samuel to disclose their
sources of funds to pay their own lawyers.?*¢ In violation of CJC Rules 1.2, 2.2, 2.3.

IV. Conclusion

The issues and questions raised by Judge Leith’s misconduct are profound and go to the
heart of judicial regulation. A judge must adhere to ethical standards that evoke public confidence
in the integrity and impartiality of the judiciary. The Colorado Rules of Judicial Conduct do not
create aspirational standards difficult for judges to attain. Rather, the standards set by the Code are
the minimum required of judges. Judge Leith’s misconduct, if left unaddressed, destroys public
confidence in judges and adversely impacts the entire judicial system.

A simple, uncontroverted fact that is essential to understanding this complaint is that
Joanne Black was present in Colorado only from April 2012 through March 2013. She never
established a domicile in Colorado. In early April 2013, she left Colorado and returned to her long-
time home in New York, where she has continuously resided since. She never returned to
Colorado. A second critical fact is that in March 2016, a New York judge found, after an
evidentiary hearing, that Joanne was competent and did not need a conservator. Despite the fact
that Joanne returned to New York in 2013, and a New York judge determined that she did not need
a conservator, the DPC through Judge Leith has insisted on retaining jurisdiction over a person
who has now not been in Colorado for over twelve years.

This complaint alleging misconduct by Judge Leith is not based on mere errors of law in
her decisions. She has engaged in a pattern of personal attacks on the Black family which have
impugned their personal and professional standing; exhibited a total disregard of due process rights
for litigants; abused the contempt power to intimidate and humiliate Bernard and in doing so
disregarded basic contempt laws; she has engaged in a pattern of personal bias and prejudice which
includes making statements from the bench or in her orders that reasonably would affect the
outcome or impair the fairness of matters pending before her and before other courts; engaged in
conduct that indicates that she favors one side of a dispute over the other; and her personal beliefs
have been translated into action or inaction that establishes clear bias. “The Constitutional
mandate of the Commission is to protect the public from improper conduct of judges; preserve the
integrity of the judicial process; maintain public confidence in the judiciary; create a greater
awareness of proper judicial behavior on the part of the judiciary and the public; and provide for
the fair and expeditious disposition of complaints of judicial misconduct or judicial disabilities.”
Our sincere hope is that the Commission determines that our concern is valid and warranted by
Judge Leith’s behavior.

Glossary of Defined Terms

Defined term Meaning
Bernard Bernard Black, Joanne’s brother

245 DPC Minute Order (Oct. 14, 2023).
246 DPC Orders (Jan. 4, 2018), at 3 9 4; (May 30, 2023), at 11 q 10.
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Defined term

Meaning

Black v. Black I

Black v. Black, 422 P.3d 592, 612-13 (Colo. App. 2018)

Black v. Black II

Black v. Black, 482 P.3d 460, 480 (Colo. App. 2020)

Chase Chase Bank and its securities affiliate, J.P. Morgan Securities

Dain Anthony Dain, Bernard’s and Joanne’s cousin; co-trustee of the SNT;
co-trustee of the Issue Trust and the Joanne Black 2013 Trust until he
resigned from those trusts in 2015

DiPonio Lisa DiPonio, Esq. Joanne’s DPC-appointed Colorado counsel

DiPonio Disclaimer|DiPonio Motion seeking to reverse disclaimer, suspend trustees, and

Reversal Motion find Samuel liable for breach of fiduciary duty(Nov. 4, 2022)

DPC Denver Probate Court. Used solely to refer to Judge Elizabeth Leith

F.A.C.E.U.S. Families against Court Embezzlement Unethical Standards

FINRA Financial Institutions Regulatory Authority

GAL Young Gayle Young, Esq., Joanne’s DPC-appointed guardian-ad-litem

Goodwin Jeanette Goodwin, Joanne’s conservator

[llinois Interpleader Case

J.P. Morgan Securities LLC v. Black, Case 1:18-cv-03447 (N.D. Ill.)

Issue Trust

Irrevocable Trust for the Benefit of the Issue of Renata Black

Joanne

Joanne Black, Bernard’s sister

New York Guardianship
Decision

In re Application of Bernard Black, Petitioner, and Cherie Wrigley,
Cross-Petitioner, for the Appointment of a Guardian of the Person and
Property of Joanne Black, Index No. 80253/04, N.Y. Supreme Court
(Richmond County) (May 19, 2016; revised June 7, 2016)

POD Payable on Death instructions, received by Vanguard for Renata’s
accounts

Renata Renata Black, Bernard and Joanne’s mother

Samuel Samuel Black, Bernard’s son; co-trustee of the SNT, the Issue Trust,
and the Joanne Black 2013 Trust

SNT Supplemental Needs Trust for the Benefit of Joanne Black

SSDI Social Security Disability Insurance

Young Gayle Young, Esq., Joanne’s DPC-appointed guardian-ad-litem

Appendix 1. List of DPC Orders in Joanne Black Conservatorship Case

All of Judge Leith’

s orders in the Joanne Black Conservatorship Case are included in

Appendix 1 to this Complaint. These orders are listed chronologically below.

Date
2012.12.11a
2012.12-11b
2013.03.05
2013.07-16
2014-07-02
2014.09.09
2014-09-19
2014-09-24
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Date

2014-10-27

2015-02-19

2015-04-02a

2015-04-02b

2015-06-01a

2015-06-01b

2015-06-01c

2015-06-16

2015-06-17

2015-07-29

2015-08-06

2015-08-19

2015-09-03

2015-09-28

2015-09-30

2015-10-07

2015-10-27

2015-12-0la

2015-12-01b

2015-12-01c

2015-12-01d

2015-12-15

2015-12-17

2016-01-29a

2016-01-29b

2016-01-29¢

2016-02-10

2016-02-25

2016-03-17

2016-05-10

2016-08-16

016-09-19

2016-10-27a

2016-10-27b

2016-12-06a

2016-12-06b

2017-02-24

2017-06-23a

2017-06-23b

2017-07-10

2017-08-14

2017-10-05

2017-10-23

2017-11-03
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Date

2017-12-01a

2017-12-01b

2018-01-02

2018-01-04

2018-04-11

2018-04-27a

2018-04-27b

2018-04-27¢

2018-05-22a

2018-05-22b

2018-11-02

2018-12-03a

2018-12-03b

2018-12-03c

2019-01-07

2019-05-14

2019-07-23

2019-10-03

2020-09-28

2021-04-17a

2021-04-17b

2021-05-10a

2021-05-10b

2021-08-02

2021-11-02

2023-02-01

2023-02-14

2023-04-11

2023-04-12

2023-05-30a

2023-05-30b

2023-08-25

2023-09-15

2023-10-10

2024-01-11

024-03-19

2024-08-06a

2024-08-06b

2024-08-06¢

2024-10-08

2024-10-14a

2024-10-14b

2024-10-14c

2024-12-02

43




Date
2024-12-19

Appendix 2. DPC Transcripts in Joanne Black Conservatorship Case

All transcripts of hearings before Judge Leith in the Joanne Black Conservatorship Case
are included in Appendix 1 to this Complaint. These transcripts are listed chronologically below.

Date
2012.12.11
2015-04-02
2015-06-16
2015-06-17
2015-0-06
2015-09-08
2015-09-28
2016-02-18
2018-01-04
2023-04-12
2024-10-14
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